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STANDING COMMITTEE ON
ECONOMIC DEVELOPMENT AND ENVIRONMENT
REPORT ON BILL 38: PROTECTED AREAS ACT
INTRODUCTION
Bill 38, Protected Areas Act, provides the framework for protecting, conserving
and maintaining biodiversity, ecological integrity and cultural continuity of the
NWT through the creation of a network of permanent protected areas that are
representative of the ecosystems and cultural landscape found in the territory.
The Bill received second reading and was referred to the Standing Committee on
Economic Development and Environment on February 26, 2019.

PUBLIC CONSULTATION
The Committee held public meetings in Fort Smith, Hay River, K’atl’odeeche First
Nation, Fort Providence, Behchokǫ̀ , Inuvik, Norman Wells and Yellowknife.
Numerous representatives of Indigenous governments, Renewable Resources
Boards and non-governmental organizations made public presentations to the
Committee, either in person or via written submission, including
















NWT Métis Nation,
K’atl’odeeche First Nation,
Tłıchǫ Government,
Inuvialuit Game Council,
Sahtu Secretariat Incorporated,
Lutsel K’e Dene First Nation,
Dene Nation,
City of Yellowknife,
Wek’èezhii Renewable Resources Board,
Sahtu Renewable Resources Board,
Gwich’in Land Use Planning Board,
Yamoga Land Corporation,
NWT Chamber of Commerce,
NWT & Nunavut Chamber of Mines,
Canadian Parks and Wilderness Society – Northwest Territories Chapter
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Ducks Unlimited Canada,
Nature United,
And a joint submission on behalf of Alternatives North, Ecology North,
Canadian Arctic Resources Committee, and Council of Canadians – NWT
Chapter

The Committee received 20 written submissions. These submissions are
attached as Appendix 3. The Committee heard broad support for the Bill from
every presenter, and heard from the Indigenous governments that they were
mostly pleased with the drafting process used by the Department of Environment
and Natural Resources, although some concerns were noted, which will be
addressed later in this report. The Committee has decided that it will issue a
separate report on the issue of the co-development process used for the postdevolution environmental and resource management legislation.
The Committee appreciates the plain language materials supplied by the
Minister’s office for the public hearings.
The work of the Standing Committee to amend Bill 38 is set out in this report.
The report contains recommendations to government on the development of
devolution related legislation, as well as the implementation of this legislation. It
also provides a rationale for the motions moved by the Committee to amend
specific provisions in the bill. These motions are listed in Appendix 1 in order of
their appearance in the bill and are referred to in this report by the number
assigned in the appendix.

WHAT WE HEARD
This part of the report is organized around the key themes or subject areas
raised during the Committee’s public hearings and in the written submissions
received.
Public Registry
Clause 9 of Bill 38 establishes a public registry for protected areas. The
Committee heard concerns across the territory that the proposed items for
inclusion on the registry were too limited in scope, and would not meet the
public’s expectation for openness and transparency. Several presenters spoke
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at length about the need for an expanded registry to be included in the Bill, and
not left to regulations.
While the views of what should be included on the registry did differ, there was
broad consensus that what was included in the Bill was not adequate. These
concerns were raised by not only environmental advocates but also by
representatives of the mining industry and business community.
The Committee had lengthy deliberations on what to include in the Registry to
address these concerns. The Committee felt it was important to ensure that any
official document related to a protected area is included in a registry, including
establishment agreements, management plans, formal correspondence to or
from a management board and any report on the state of protected areas. The
Committee also recognizes that there may be some issues of sensitivity, and
ensured that some information could be kept off the registry, in accordance with
the Access to Information and Protection of Privacy Act. Any changes to the size
or status of a Protected Area will also be recorded on the registry, including any
reduction in size and any establishment of a transportation or transmission
corridor.
The Committee appreciates the Minister’s timely responses to Committee’s
questions, and consequently moved Motions 4, 5, 6, 10, 15, 16 and 27 to expand
the information that will be included on the registry.
Integration of Co-Management Bodies
In several of the verbal and written submissions received from Indigenous
Governments, there was a general concern that the Bill must respect any existing
land, resources or self-government agreements that have overlapping provisions
regarding the conservation of land, cultural sites or ecological areas.
Specifically, there were concerns that the roles of Renewable Resources Boards
and Land Use Planning Boards, established under these agreements, were not
always clear in relation to the Protected Areas Management Board. Further,
Renewable Resources Boards and Land Use Planning Boards were not treated
consistently in being given notice or engaged in the review and management of
protected areas throughout the Bill.
To address these concerns, Committee moved the following motions to ensure
that Land Use Planning Boards were treated in the same manner as Renewable
Resources Boards: 2, 11, 14, 21 and 34.
Standing Committee on Economic
Development and Environment
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The Committee also found that there were sections of the Bill that did not
adequately provide for the involvement of Renewable Resources Boards or Land
Use Planning Boards in the development of establishment agreements and
management plans, as well as being consulted on any transmission or
transportation corridors. Accordingly, Committee moved the following motions
13, 18, 19, 25 and 26.
While the Committee is confident that these concerns have now been addressed
in the relevant sections of the Bill, it is evident that better awareness of the
paramountcy of the land claim agreements needs to be developed. Therefore,
the Committee makes the following recommendation:
Recommendation 1
The Standing Committee on Economic Development and Environment
recommends that when employing a Technical Working Group for the
development of future legislation, the Government of the Northwest
Territories include co-management bodies in the process to resolve any
conflicts between a provision of that Act and a provision found in a land,
resources or self-government agreement.

Reports
The Committee heard some concerns on the reporting provisions of the Bill.
While the Committee understands the desire to be less prescriptive in the
legislation, the Committee does recommend that, at the very least, the
management boards of the protected areas established under this Act be
involved in drafting those reports. Therefore, the Committee makes the following
recommendation:
Recommendation 2
The Standing Committee on Economic Development and Environment
recommends that any required reports on protected areas should be
developed in collaboration with the management boards established under
this Act.
Furthermore, the Committee supports the need for flexibility and coordination
with other reporting that falls under the Department of Environment and Natural
Resources. The Committee also notes that there are similar efforts in relation to
public reporting on environmental and resource management that have the
Standing Committee on Economic
Development and Environment
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potential to overlap with the public reporting contemplated in s. 97 of Bill 38. For
example, the state of the environment reporting proposed in Bill 39:
Environmental Rights Act, the state of the environment reporting under s.
147(3)(a) of the Mackenzie Valley Resource Management Act, and similar
efforts. To help prevent duplication of efforts, the Committee makes the following
recommendation:
Recommendation 3
The Standing Committee on Economic Development and Environment
recommends that any required reports should be coordinated with reports
required under other legislation, notably the Mackenzie Valley Resources
Management Act and the State of the Environment Report pursuant to Bill
39: Environmental Rights Act, if and when it is passed.

Public Interest
The Committee heard from many members of the public that Bill 38 establishes
protected areas not just for the benefit of the current population but for future
generations as well. There was broad support for this Bill, but many comments
focused on the importance of protected areas for the future, and that the Bill as
originally written did not adequately reflect this need.
The Committee appreciated hearing from all members of the public who made
submissions during the public hearings, and worked diligently to address the
broad range of concerns. The Committee discussed at length how best to
incorporate these issues. The Committee felt amending the purpose statement
was the most effective way to ensure that the future generations would be
considered when decisions were made under this Act, and accordingly passed
motion 3.
The Committee also moved motions 12 and 17 to broaden what could be
included in establishment agreements and to ensure that the effects of climate
change be considered in management plans.
The Committee also wanted to ensure that any area nominated for candidate
status be considered in a timely fashion, so as to provide certainty to all parties
as to the status of that land. Accordingly, Committee moved motion 7. In the
event of any reduction in size or delisting of a protected area, Committee moved
motion 20, to ensure that any adjacent community be consulted.

Standing Committee on Economic
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Transmission and Transportation Corridors
The section of the Bill that received the most comment dealt with the
establishment of transmission and transportation corridors through a protected
area.
Some submissions asked for amendments that would entirely restrict any
corridor through a protected area, while others would have allowed for nearly
unfettered access to support industrial development. The Committee debated
these proposals numerous times, and tried to find a balance between them. To
that end, the Committee moved motion 22 to ensure that prior to any approval of
a transmission and transportation corridor, any potential mitigation of potential
impact on the biodiversity, ecological integrity and cultural continuity of the
protected area be considered. The Committee also moved motion 24 to ensure
that the public would have an opportunity to comment prior to any corridor being
established.
Regular Meetings on Protected Areas
The Committee is pleased to see the beginnings of a cooperative and
collaborative relationship develop between the Department of Environment and
Natural Resources, the Indigenous Governments and organizations and comanagement bodies which have a role in preserving protected areas. The
Committee would like to see this relationship continue to grow. Therefore, the
Committee makes the following recommendation:
Recommendation 4
The Standing Committee on Economic Development and Environment
recommends that the Minister convene regular meetings with Indigenous
Governments or their designated representatives, protected areas
management boards, and relevant co-management bodies for the purpose
of promoting cooperative and collaborative working relationships for the
effective management of protected areas.

Regulations
The Committee heard from numerous Indigenous Governments and
organizations that they appreciated the co-operative drafting process that was
used on Bill 38, and that they want to see a similar process used for the

Standing Committee on Economic
Development and Environment

Page 6 of 14

Report on Bill 38: Protected Areas Act

June 4, 2019

development of regulations. Accordingly, the Committee makes the following
recommendation:
Recommendation 5
The Standing Committee on Economic Development and Environment
recommends that the Minister develop a process for engaging Indigenous
Governments in the development of regulations under this and other
devolution related legislation.

CLAUSE-BY-CLAUSE REVIEW OF THE BILL
The clause-by-clause review of the bill was held on June 3, 2019. The
Committee thanks the Honourable Robert C. McLeod, Minister of Environment
and Natural Resources, and members of his staff, for their appearance before
the Committee.
At this meeting, the Committee moved 30 separate motions to amend Bill 38.
These motions are set out in Appendix 1.
Minister McLeod concurred will all of the Committee’s motions.
CONCLUSION
The Committee commends the Minister for his willingness to work with
Committee to expedite the review of Bill 38 in response to public interest and
support from Indigenous Governments and non-governmental organizations,
and working collaboratively with Committee on the amendments.
The Committee thanks all those who took the time to appear before
Committee to share their thoughts on this legislation.
Following the clause-by-clause review, a motion was carried to report Bill 38:
Protected Areas Act, as amended and reprinted, as ready for consideration in
Committee of the Whole.
This concludes the Standing Committee’s review of Bill 38.
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DISSENTING OPINION OF
KEVIN O’REILLY, MLA FRAME LAKE AND KIERON TESTART, MLA KAM
LAKE

INTRODUCTION
The Standing Committee on Economic Development and Environment was
tasked with reviewing Bill 38: Protected Areas Act. Standing Committee was able
to reach agreement and compromises on a majority of matters. There is
recognition of the strong support for the legislation from virtually all presenters in
appearances and written submissions. We heard strong support for the codrafting and co-development process, although there were significant
reservations about the tight timelines used in developing this legislation in
addition to concerns around the limited time to participate in Standing Committee
review of the Bill. Co-development of environmental and resource management
legislation and regulations is consistent with the Devolution Agreement, section
35 Aboriginal rights in the Charter of Rights and Freedoms and the government’s
commitment to reconciliation with Indigenous peoples in the Northwest
Territories. More is said in our report below.
We appreciate the hard work by Standing Committee and the Minister to
significantly improve the Bill by better incorporating co-management, more
transparent reporting, increasing access to information and ensuring public
participation throughout all aspects of protected areas establishment and
management. While we support the expedited timelines to report this Bill back to
the House, Standing Committee has accomplished much of the heavy-lifting that
would have been done if the Technical Working Group had been given sufficient
time before the Minister introduced Bill 38 into the House. It is our view that the
Standing Committee also brought value to the legislative process through a focus
on accountability, transparency and public involvement in protected areas
establishment and management.
Despite the substantial work of the committee, we believe that there are two
major unresolved issues with Bill 38:


Ministerial discretion over the nominated area process as established
under s. 10(2)(b) and 10(6); and
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Lack of a clear and unambiguous role for Indigenous governments and comanagement authorities in regulation-making under s. 98.

MINISTERIAL DISCRETION OVER THE NOMINATED AREA PROCESS
Through working with the Minister and his officials, Standing Committee gained a
better understanding of the protected areas establishment process, including the
nomination phase. While Committee was initially interested in opening up the
nomination phase to public participation, it was brought to our attention that
previous efforts under the former Protected Areas Strategy had created high
expectations but moved slowly and had some problematic features. For
example, there was at least one instance where the lack of interim protection
allowed third-party mineral rights to be acquired within the boundaries of a
proposed protected area. We agree that the Minister thus had reasonable
concerns about this happening again during the nomination phase set out under
Bill 38.
Standing Committee accepted this need for confidentiality around the nomination
process. Some changes to Bill 38 were proposed and accepted that will better
reflect a tighter nomination process that expedites the consideration of a
protected area to the candidate stage. The candidate area process provides
opportunities for public to be engaged on a variety of matters including
boundaries.
However, there is still problematic Ministerial discretion found in two places in the
Bill. Section 10(2)(b) requires that the Minister be satisfied that a nominated area
“meets the purpose of this Act and any prescribed eligibility criteria”. The
eligibility criteria can be set later in the form of regulations.
Section 10(6) gives the Minister unfettered discretion to reject a nomination,
although reasons must be provided to the nominating party. We are of the
opinion that this unrestricted discretion is unnecessary, and further does not
serve the public interest. The current Ministerial discretion to reject nominations
as contained in the Bill does not provide sufficient accountability and could very
well allow the Minister to reject nominations without shedding any light on the
events that may have transpired.
We proposed amendments in Motion 8 to better define Ministerial discretion in
the nomination phase. We adopted additional circumstances, as outlined by the
Standing Committee on Economic
Development and Environment
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Minister in discussion with Committee, as the basis for the discretion set out in
s.10(6) and added these to the requirement criteria set out in s. 10(b):
 the nominating party has no asserted or established Aboriginal right or title
in the area nominated;
 the nomination covers all of the public land within an area of asserted or
established Aboriginal right or title;
 the nomination is frivolous, vexatious or malicious; and
 the nomination is solely within municipal boundaries.
While we appreciate that there is now agreement that the Minister shall consider
nominated areas for candidate protected areas and interim protection, we remain
concerned that there are no timelines for a decision by the Minister on a
nomination. We are of the view that the nomination process should be done as
quickly as possible to ensure that the integrity of the area is preserved and that
the public is allowed to engage in the candidate area review process as soon as
possible. The real debate and consideration of permanent protection will occur
during the candidate area process set out in sections 11-13 of Bill 38. We believe
that this public process at the candidate stage satisfies the public right to know
information concerning proposed protected areas and allows for adequate and
meaningful public participation in the process of determining a protected area.
It is increasing common for firm timelines to be set out in many environmental
and resource management statutes. For example, the Mackenzie Valley
Resource Management Act sets out a number of statutory timelines for decisions
as follows:




s. 72.18(1) With respect to a federal area or lands outside a federal area,
on an application for the issuance, renewal or amendment of a type A
licence, or a type B licence in connection with which a public hearing is
held, or if the board intends to consider, on its own initiative, the renewal
or amendment of such a licence, the board shall make a decision within a
period of nine months after the day on which the application is made or
on which notice of the board’s intention is published under subsection
72.17(1) or (2) [emphasis added];
s. 72.18(3) The federal Minister shall, within 45 days after the board’s
decision is referred to him or her, notify the board whether or not the
decision is approved and, if it is not approved, provide written reasons in
the notification [emphasis added];
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s. 128(2) The Review Board shall, within nine months after the day on
which a proposal is referred to it under section 125 or subsection 126(2) or
the day on which it starts to conduct an assessment under subsection
126(3), complete its environmental assessment and make a report of that
assessment [emphasis added]; and
s. 137.4(4) A development certificate shall be issued within 30 days after
the first day on which the Review Board has received all applicable
decisions [emphasis added].

We are of the view that 90 days should be sufficient for the Minister to make a
determination on a nomination and either reject it with reasons, or forward it on to
the candidate review process. To remove the unfettered Ministerial discretion
over the nomination phase and ensure a timely decision on nominated areas, we
proposed Motion 9.

INDIGENOUS GOVERNMENTS
REGULATION-MAKING

AND

CO-MANAGEMENT

BOARDS

IN

The Committee heard that there was a strong desire and need for direct
involvement in the regulation making under Bill 38 and the other post-devolution
Bills from virtually every Indigenous government and co-management board that
presented or made a written submission as shown in the Annex to this Dissenting
Opinion. The evidence shows representations were made directly to the Minister
about such direct involvement in regulation-making during the co-drafting
process, months before Bill 38 was brought before the House. Some Indigenous
government suggested specific wording and precedents. These positions were
represented again before the Standing Committee during its review of Bill 38.
The evidence shows that the following Indigenous governments, co-management
boards and organizations have requested direct involvement in the development
of regulations under a Protected Areas Act:








Dehcho First Nations;
Dene Nation;
Gwich’in Land Use Planning Board;
Gwich’in Renewable Resources Board
K'atl'odeeche First Nation;
North Slave Metis Alliance;
Northwest Territory Metis Nation;
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Sahtu Renewable Resources Board;
Sahtu Secretariat Incorporated;
Tlicho Government;
Wek’eezhii Renewable Resources Board; and
Non-Governmental Organizations (Alternatives North, Canadian Arctic
Resources Committee, Council of Canadians - NWT Chapter and Ecology
North).

Involvement in regulation-making is consistent with the manner in which Bill 38
itself was developed, as a co-drafting exercise pursuant to the Intergovernmental
Agreement on Lands and Resources. Co-management boards also need to be
involved. They are established pursuant to constitutionally protected land rights
agreements to ensure Indigenous citizens have a meaningful say in NWT
resource management.
Co-management boards have well established
procedures and processes that can benefit the Government of the Northwest
Territories in co-developing regulations. Co-management boards also have
jurisdiction over some of the matters likely to be considered in regulations. They
will be expected to carry out or coordinate their activities in relation to Bill 38,
thus it only make sense to engage them in the development of such regulations.
Furthermore, it does not serve anyone’s interest to allow ambiguity in legislation
over the role of constitutionally entrenched bodies and potential creates a need
for judicial review to settle any lack of consistency in the co-management regime.
We believe it is prudent to ensure that all laws respecting lands and resources
passed by the Legislative Assembly are consistent with the acts of Parliament
and binding legal agreements between the GNWT and Indigenous governments.
New laws must also seamlessly integrate into the co-management system as
complementary improvements to the overall regulatory system.
Given the extensive areas left to regulations for further detail, it is only
reasonable that there be a clear and unambiguous role for Indigenous
governments and co-management boards in regulation-making and this must be
reflected clearly in Bill 38. This is not a new precedent as such a provision
already exists in the Mackenzie Valley Resource Management Act s.143(1):


“The Governor in Council may, following consultation by the federal
Minister with the territorial Minister, first nations and the Tlicho
Government, make regulations for carrying out the purposes and
provisions of this Part and, in particular, regulations…”

Standing Committee on Economic
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Standing Committee has not been given any form of assurance from the Minister
on what process, if any, there will be in the future for development of regulations
under Bill 38 if and when passed, apart from an indication that there will be a
Pre-Consultation Assessment and that all legal obligations will be met. During
the clause-by-clause review, the Minister was questioned on the next steps and
regulation-making. He stated that the Intergovernmental Council is conducting a
lessons learned process on the co-drafting experience and that regulationmaking will be one of the items discussed.
The Minister’s statement during the clause-by-clause review is problematic from
a number of perspectives. The Intergovernmental Council does not include all
the Indigenous governments and the co-management boards that were part of
the co-drafting process for Bill 38 and other post-devolution legislation. It is not
clear when the lessons learned process will be completed and whether there will
be any agreement on a process moving forward with involvement or engagement
in regulation-making. Standing Committee has had a very short window to
review and recommend improvements to the Bill and should not rely on an
outside process for any assurance that this important issue will be resolved. In
the absence of a clear and unambiguous commitment from the Minister that the
co-drafting process will continue on into regulation-making, we are of the opinion
that this is insufficient changes are required to the Bill to meet the clear
expectations and requests as seen in the evidence before the Standing
Committee.
We proposed Motion 29 to ensure there is a defined opportunity for Indigenous
governments to receive notice of regulations under Bill 38, to comment on such
regulations and a requirement for the Minister to fully consider any
representations received. This does not take away from Ministerial authority or
discretion over regulations but imposes a duty of notice. Such notice is already
the practice in some jurisdictions with regard to general regulation making
processes whereby drafts are published in a gazette or on-line. For clarity, this
duty of notice is a discrete requirement separate from consultation which has farreaching legal consequences and may impact the ability for swift development
and changes to regulations that may be required from time to time. While the
Motion may not go as far as some Indigenous governments and co-management
boards would like, it is at least a start and moves us closer the “cooperative and
collaborative governance with Indigenous governments and organizations” as set
out in the preamble of Bill 38.
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Lastly, in an effort to reach a reasonable compromise, we have put forward
Motion 30 that establishes express authority for the Minister to enter into
agreements with Indigenous governments and relevant co-management boards
as to how engagement will take place on regulations. The amendment we have
proposed does not require agreements but creates authority to do so. We note
that the Sahtu Secretariat Incorporated indicated in its submission on Bill 38 that
such an arrangement has already been drafted for future regulations under Bill
34 Mineral Resources Act. It is only prudent that there be a clear understanding
and agreement on a process moving forward for the development of regulations
for all post-devolution legislation. This was the promise of devolution and we
have a collective duty to ensure its success.

CONCLUSION
We reiterate our thanks for all those who have worked very hard to bring Bill 38
forward. We eagerly await the promising start of a real Conservation Economy
for the Northwest Territories, as represented by the passage of Bill 38. The
Standing Committee should feel a great deal of satisfaction with the significant
improvements to the bill that were achieved through collaboration between its
Members and the sponsoring Minister. Our efforts in this Dissenting Opinion are
aimed at making sure we have a well-functioning and timely nomination process
for potential candidate areas.

It was our greatest hope that these matters could be resolved through the
Standing Committee review of Bill 38 but with the accelerated timeframe brought
to this process that was not possible. We also wish to continue to build the
cooperation established in the co-drafting process of Bill 38 into the regulationmaking and implementation, in the spirit of reconciliation and collaboration our
residents expect.
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APPENDIX 1

MOTIONS TO AMEND BILL 38
The Standing Committee moved the following motions to amend Bill 38, and the
Minister concurred with all of them:
Motion 1
Motion 2
Motion 3
Motion 4
Motion 5
Motion 6
Motion 7
Motion 10
Motion 11
Motion 12
Motion 13
Motion 14
Motion 15
Motion 16
Motion 17
Motion 18
Motion 19
Motion 20
Motion 21
Motion 22
Motion 23
Motion 24
Motion 25
Motion 26
Motion 27
Motion 28
Motion 31
Motion 32
Motion 33
Motion 34

Standing Committee on Economic
Development and Environment

Appendix 1

MOTION 1

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That subclause 1(1) of Bill 38 be amended in
the definition "land, resources and self-government
agreement" by
(a) striking out "or" at the end of
subparagraph (a)(v);
(b) striking out the semicolon at the end of
paragraph (b) and substituting "; or";
and
(c) adding the following after
paragraph (b):

Il est proposé que le paragraphe 1(1) du projet
de loi 38 soit modifié dans la définition de «accord
relatif aux terres, aux ressources ou à l’autonomie
gouvernementale» par :
a) suppression de «or» à la fin de la
version anglaise du sous-alinéa a)(v);
b) suppression du point à la fin de
l’alinéa b) et par substitution d’un
point-virgule;
c) adjonction, après l’alinéa b), de ce qui
suit :

(c) any prescribed
agreement;

legally

binding

c) tout accord réglementaire ayant force
obligatoire.

1

3

MOTION 2

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That subclause 1(1) of Bill 38 be amended by
adding the following definition in alphabetical
order:

Il est proposé que le paragraphe 1(1) du projet
de loi 38 soit modifié par insertion de la définition
suivante, selon l’ordre alphabétique :

"land use planning board" means a board established
by or under a land, resources and self-government
agreement, that is composed of members who are
designated, nominated or appointed by an Indigenous
government or organization, and members who are
appointed by government, and that has a role
respecting land use planning in an area of the
Northwest Territories; (conseil d’aménagement du
territoire)

«conseil d’aménagement du territoire» Conseil
constitué en vertu d’un accord relatif aux terres, aux
ressources ou à l’autonomie gouvernementale,
composé à la fois de membres désignés, sélectionnés
ou nommés par un gouvernement ou une organisation
autochtone et de membres nommés par le
gouvernement, et qui a un rôle en matière
d’aménagement du territoire dans une aire des
Territoires du Nord-Ouest. (land use planning board)

1

2

MOTION 3

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That clause 2 of Bill 38 be amended by adding
"for the benefit of current and future generations"
after "intended to be permanent".

Il est proposé que l’article 2 du projet de loi 38
soit modifié par adjonction de «au profit des
générations actuelles et futures» après «destiné à être
permanent».

1

4

MOTION 4

Contents of
registry

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That subclause 9(2) of Bill 38 be deleted and the
following substituted:

Il est proposé que le paragraphe 9(2) du projet
de loi 38 soit supprimé et remplacé par ce qui suit :

(2) The protected areas registry shall contain the
following information:
(a) all information respecting candidate
protected areas required by section 12;
(b) all information respecting established
protected areas required by section 18;
(c) any reviews of candidate areas
conducted, or any removals of candidate
areas made, under section 13;
(d) any establishment agreements entered
into under section 14, which may be
redacted to exclude the disclosure of
(i) ecologically or culturally sensitive
information, the disclosure of which
would be prohibited pursuant to the
Access to Information and
Protection of Privacy Act, or
(ii) information harmful to the financial
or economic interests of a party to
the establishment agreement, the
disclosure of which would be
prohibited pursuant to the Access to
Information and Protection of
Privacy Act;
(e) any materials created for the purposes of
public engagement under section 16, 24,
26 or 36;
(f) any notices given to and responses
received from a land use planning board
or body or renewable resources board
pursuant to section 12, 16, 26 or 36;
(g) any reports tabled under section 20;
(h) all documents that are produced,
collected or received by a management
board established or designated for each
protected area under section 21, or by an
advisory body established under
section 23, if
(i) the management board or advisory

(2) Le registre des aires protégées contient les Contenu du
registre
renseignements suivants :
a) tous les renseignements concernant les
aires de protection proposées qu’exige
l’article 12;
b) tous les renseignements concernant les
aires de protection créées qu’exige
l’article 18;
c) les examens ou les retraits d’aires
protégées proposées effectués en vertu de
l’article 13;
d) les ententes de création conclues en vertu
de l’article 14, qui peuvent être
caviardées afin de ne pas divulguer, selon
le cas :
(i) des renseignements sensibles sur
l’écologie ou la culture, dont la
divulgation serait interdite au titre
de la Loi sur l’accès à l’information
et la protection de la vie privée,
(ii) des renseignements préjudiciables
aux intérêts financiers ou
économiques d’une partie à une
entente de création, dont la
divulgation serait interdite au titre
de la Loi sur l’accès à l’information
et la protection de la vie privée;
e) la documentation créée en vue de
l’engagement public au titre de
l’article 16, 24, 26 ou 36;
f) les avis donnés à tout conseil ou office
d’aménagement du territoire ou tout
office des ressources renouvelables, et
les réponses de ceux-ci, au titre de
l’article 12, 16, 26 ou 36;
g) les rapports déposés en vertu de
l’article 20;
h) tous les documents produits, recueillis ou
reçus par un conseil de gestion établi ou

1
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(i)

(j)
(k)

(l)

(m)
(n)
(o)

body and the Minister have
reasonable grounds to believe that it
would be in the public interest to
disclose the document because it is
required or would be beneficial for
the public to effectively monitor the
management of the protected area,
or
(ii) the document constitutes formal
correspondence to or from the
management board or advisory body
related to the management of the
protected area;
all public draft and final management
plans prepared under subsection 24(1)
and any reviews of those plans conducted
under paragraph 24(2)(e);
any interim management guidelines
established under section 25;
any notices given and determinations
made respecting changes to a protected
area under section 26, including a map
and the size of the area of the change;
any notices given and determinations
made respecting the establishment of a
transportation or transmission corridor
under section 36, including the Minister's
reasons for decision under
subsection 36(6);
any reports tabled under section 97;
any other information the Minister
considers necessary;
any other prescribed information.

i)

j)
k)

l)

m)
n)
o)

désigné pour chaque aire protégée au
titre de l’article 21, ou par un organisme
consultatif au titre de l’article 23, si,
selon le cas :
(i) le conseil de gestion ou l’organisme
consultatif et le ministre ont des
motifs raisonnables de croire qu’il
en va de l’intérêt public de les
divulguer, car cela est nécessaire ou
serait utile en vue d’une
surveillance efficace de la gestion
de l’aire protégée par le public,
(ii) les documents constituent une
correspondance officielle en lien
avec la gestion de l’aire protégée
dont le conseil de gestion ou
l’organisme consultatif est l’auteur
ou le destinataire;
tous les projets de plan de gestion publics
et plans de gestion définitifs publics
élaborés en vertu du paragraphe 24(1), et
les examens de ces plans au titre de
l’alinéa 24(2)e);
les lignes directrices provisoires au titre
de l’article 25;
les avis donnés et décisions prises quant
aux modifications d’une aire protégée au
titre de l’article 26, y compris une carte
illustrant la modification et sa taille;
les avis donnés et décisions prises quant
à l’établissement d’un corridor de
transport ou de transmission au titre de
l’article 36, y compris les motifs de la
décision du ministre au titre du
paragraphe 36(6);
les rapports déposés en vertu de
l’article 97;
les autres renseignements que le ministre
estime indiqués;
les autres renseignements réglementaires.

2
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MOTION 5

Registry
available to
public

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That subclause 9(3) of Bill 38 be deleted and the
following substituted:

Il est proposé que le paragraphe 9(3) du projet
de loi 38 soit supprimé et remplacé par ce qui suit :

(3) The protected areas registry must be made
available to the public by posting it on a website, and
information that is required to be included in the
protected areas registry must be added to the website
without delay.

(3) Le registre des aires protégées est mis à la Registre
disposition du public en l’affichant sur un site Web, et disponible au
public
les renseignements qui doivent y être versés sont
ajoutés, au site Web, sans délai.

1
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MOTION 6

Exceptions

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That Bill 38 be amended by adding the
following after subclause 9(3):

Il est proposé que le projet de loi 38 soit modifié
par adjonction, après le paragraphe 9(3), de ce qui
suit :

(4) Nothing in this Act requires a document to be
included in the protected areas registry that
(a) is prohibited from disclosure under any
other Act of the Northwest Territories or
Canada; or
(b) contains information that is provided,
implicitly or explicitly, in confidence to
a person or body exercising powers or
performing duties or functions under this
Act, and is consistently treated as
confidential information by the party
providing the information.

(4) La présente loi n’a pas pour effet d’exiger Exceptions
qu’un document soit inclu au registre des aires
protégées si, selon le cas :
a) une loi des Territoires du Nord-Ouest ou
du Canada en interdit la communication;
b) le document contient des renseignements
fournis, implicitement ou explicitement,
en toute confidentialité à une personne
ou un organisme exerçant des attributions
au titre de la présente loi, et sont traités
de façon constante comme
renseignements confidentiels par la partie
qui les a fournis.

1
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MOTION 7

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That clause 10 of Bill 38 be amended
(a) by adding the following
subclause (1):
Consideration
without delay

Il est proposé que l’article 10 du projet de loi 38
soit modifié par :
a) insertion, après le paragraphe (1), de
ce qui suit :

after

(1.1) An area nominated under this section shall be
considered by the Minister without delay.

(1.1) Toute aire nominée en application du présent Prise en
article est prise en compte par le ministre sans délai. compte sans
délai

b) suppression de «peut être prise», dans le
passage introductif du paragraphe (2),
et par substitution de «est prise».

(b) in that portion of subclause (2)
preceding paragraph (a), by striking
out "may" and substituting "shall".

1
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MOTION 10

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That subclause 12(2) of Bill 38 be amended by
deleting paragraphs (a) to (c) and substituting the
following:

Il est proposé que le paragraphe 12(2) du projet
de loi 38 soit modifié par suppression des alinéas a)
à c) et par substitution de ce qui suit :

(a) a description of the boundary of the area
that identifies the size of the area and any
portions of the area that are settlement
lands or other private lands, and a map of
the area;
(b) the date of the approval of the area;
(c) the manner of interim protection for the
area, including the duration of interim
protection and copies of any instruments
referred to in paragraph 11(1)(e);
(d) a summary of known values of the area;
(e) a description of how the area meets the
purpose of this Act.

a) la description des limites de l’aire visée
qui identifie la taille de l’aire et toutes
parties de celle-ci qui constituent des
terres visées par un règlement ou d’autres
terres privées, ainsi qu’une carte de l’aire
visée;
b) la date d’approbation de l’aire;
c) le mode de protection provisoire prévu, y
compris la durée de celle-ci et des copies
des instruments visés à l’alinéa 11(1)e);
d) un résumé des valeurs connues de l’aire;
e) la description de la façon dont l’aire
répond à l’objet de la présente loi.

1
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MOTION 11

Notice to
land use
planning
boards

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That subclause 12(3) of Bill 38 be deleted and
the following substituted:

Il est proposé que le paragraphe 12(3) du projet
de loi 38 soit abrogé et remplacé par ce qui suit :

(3) If there is a land use planning board or body
with a role related to an existing land use plan or a
land use plan being developed in a region that includes
any part of a candidate protected area, the Minister
shall, without delay, give notice to that board or body
of the candidate protected area approval and provide a
description of the boundary or a map of the area, and
take any steps that are necessary to fulfill all
requirements with the land use planning board set out
in the applicable land, resources and self-government
agreement.

(3) S’il existe un conseil ou office
d’aménagement du territoire ayant un rôle lié à un plan
d’aménagement du territoire existant ou un plan
d’aménagement du territoire en élaboration dans une
région qui inclut toute partie d’une aire protégée
proposée, le ministre donne, sans délai, avis à ce
conseil ou cet office de l’approbation de l’aire
protégée proposée et fournit une description des
limites ou une carte de l’aire visée, et prend les
mesures nécessaires pour satisfaire à toutes les
exigences afférentes à l’office des ressources
renouvelables qui sont énoncées dans l’accord relatif
aux terres, aux ressources ou à l’autonomie
gouvernementale applicable.

Avis aux
conseils
d’aménagement du
territoire

1
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MOTION 12

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That subclause 14(3) of Bill 38 be amended in
each of paragraphs (e) and (z.5) by striking out
"and maintenance of the protected area" and
substituting ", maintenance, restoration, conservation
or protection of the protected area".

Il est proposé que le paragraphe 14(3) du projet
de loi 38 soit modifié aux alinéas e) et z.5) par
suppression de «et l’entretien de l’aire protégée» et
par substitution de «, l’entretien, le rétablissement, la
conservation ou la protection de l’aire protégée».

1
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MOTION 13

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That subclause 14(3) of Bill 38 be amended by
adding the following after paragraph (f):

Il est proposé que le paragraphe 14(3) du projet
de loi 38 soit modifié par insertion de ce qui suit
après l’alinéa f) :

(f.1) the required roles, if any, of any
renewable resources boards under any
applicable land, resources and
self-government agreements and the
relationship between the renewable
resources boards and the management
board;
(f.2) the required roles, if any, of any land use
planning boards or bodies and the
relationship between the land use
planning boards or bodies and the
management board;

f.1) les rôles obligatoires, le cas échéant, des
offices des ressources renouvelables au
titre des accords relatifs aux terres, aux
re s s o u r c e s o u à l ’ a u tonomi e
gouvernementale applicables et la
relation entre les offices des ressources
renouvelables et le conseil de gestion;
f.2) les rôles obligatoires, le cas échéant, des
conseils ou offices d’aménagement du
territoire et la relation entre ces derniers
et le conseil de gestion;
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MOTION 14

Notice to
land use
planning
boards

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That subclause 16(4) of Bill 38 be deleted and
the following substituted:

Il est proposé que le paragraphe 16(4) du projet
de loi 38 soit supprimé et remplacé par ce qui suit :

(4) If there is a land use planning board or body
with a role related to an existing land use plan or a
land use plan being developed in a region that includes
any part of a candidate protected area, the Minister
shall, without delay, give notice of the intention to
establish a protected area under section 17 to that
board or body before the protected area is established,
and provide a description of the boundary or a map of
the area, and shall ensure that any requirements with
respect to any land use planning board or body are
fulfilled before establishing a protected area.

(4) S’il existe un conseil ou office
d’aménagement du territoire ayant un rôle lié à un plan
d’aménagement du territoire existant ou un plan
d’aménagement du territoire en préparation dans une
région qui inclut toute partie d’une aire protégée
proposée, le ministre donne, sans délai, avis à ce
conseil ou cet office de l’intention de créer une aire
protégée en application de l’article 17 avant la création
de celle-ci, et fournit une description des limites ou
une carte de l’aire visée, et veille à ce que les
exigences afférentes à tout conseil ou office
d’aménagement du territoire soient respectées avant de
créer une aire protégée.

Avis aux
conseils
d’aménagement du
territoire

1
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MOTION 15

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That clause 18 of Bill 38 be amended by
deleting paragraph (a) and substituting the
following:

Il est proposé que l’article 18 du projet de loi 38
soit modifié par suppression de l’alinéa a) et par
substitution de ce qui suit :

(a) the metes and bounds description of the
area that identifies the size of the area
and any portions of the area that are
settlement lands or other private lands,
and a map of the area;

a) la description technique qui identifie la
taille de l’aire et de toutes les parties de
celle-ci qui sont des terres visées par un
règlement ou d’autres terres privées, ainsi
qu’une carte de l’aire;

1
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MOTION 16

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That clause 20 of Bill 38 be deleted and the
following substituted:

Il est proposé que l’article 20 du projet de loi 38
soit supprimé et remplacé par ce qui suit :

Funding

20. (1) The Minister may, with respect to the
management and operation of protected areas
established under this Act,
(a) enter into funding agreements; and
(b) establish a special purpose fund as
defined in the Financial Administration
Act and accept donations for deposit into
the fund.

20. (1) Le ministre peut, concernant la gestion et Financement
l’exploitation des aires protégées créées sous le régime
de la présente loi :
a) d’une part, conclure des accords de
financement;
b) d’autre part, établir un fonds à des fins
particulières au sens de la Loi sur la
gestion des finances publiques et
accepter des dons pour dépôt dans ce
fonds.

Report of
special
purpose
fund

(2) The Minister shall, within 180 days following
the end of each fiscal year, table with the Legislative
Assembly a report of any special purpose fund
established under subsection (1), that includes
(a) the total amount deposited into the fund
in the preceding fiscal year and the
purpose for the deposit;
(b) disbursements from the fund in the
preceding fiscal year, the recipients, and
the purpose for each disbursement; and
(c) the value of the fund at the end of the
preceding fiscal year.

(2) Le ministre, dans les 180 jours suivant la fin
de chaque exercice, dépose à l’Assemblée législative
un rapport de tout fonds à des fins particulières établi
en vertu du paragraphe (1), qui inclut les éléments
suivants :
a) la somme totale déposée auprès du fonds
pendant l’exercice précédent et l’objet du
dépôt;
b) les débours fait sur le fonds pendant
l’exercice précédant, les destinataires et
l’objet de chaque débours;
c) la valeur du fonds à la fin de l’exercice
précédent.

Rapport des
fonds à des
fins
particulières

1
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MOTION 17

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That subclause 24(2) of Bill 38 be amended by
(a) striking out the period at the end of
paragraph (e) and substituting a
semicolon; and
(b) adding the following after
paragraph (e):

Il est proposé que le paragraphe 24(2) du projet
de loi 38 soit modifié par :
a) suppression du point à la fin de
l’alinéa e) et par substitution d’un
point-virgule;
b) adjonction, après l’alinéa e), de ce qui
suit :

(f) climate change considerations.

f) les considérations liées au changement
climatique.

1
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MOTION 18

Notice to land
use planning
board or body

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That Bill 38 be amended by adding the
following after subclause 24(5):

Il est proposé que le projet de loi 38 soit modifié
par adjonction, après le paragraphe 24(5), de ce qui
suit :

(6) If there is a land use planning board or body
with a role related to an existing land use plan or a
land use plan being developed in a region that includes
any part of a protected area, the Minister shall, without
delay, give notice to that board or body of the process
of preparing a management plan for the protected area,
and shall ensure that any requirements with respect to
any land use planning board or body are fulfilled
before the management plan is approved.

(6) S’il existe un conseil ou office
d’aménagement du territoire ayant un rôle lié à un plan
d’aménagement du territoire existant ou un plan
d’aménagement du territoire en élaboration dans une
région qui inclut toute partie d’une aire protégée, le
ministre donne, sans délai, avis à ce conseil ou cet
office du processus de préparation d’un plan de gestion
d’une aire protégée, et veille à ce que les exigences
afférentes aux conseils ou offices d’aménagement du
territoire soient respectées avant que le plan de gestion
ne soit approuvé.

Avis au
conseil ou
office d’aménagement du
territoire
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MOTION 19

Requirements
with respect to
renewable
resources
boards

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That Bill 38 be amended by adding the
following after subclause 24(6):

Il est proposé que le projet de loi 38 soit modifié
par adjonction, après le paragraphe 24(6), de ce qui
suit :

(7) The Minister shall ensure that any
requirements with respect to any renewable resources
boards as set out in the applicable land, resources and
self-government agreements are fulfilled before the
management plan is approved.

(7) Le ministre veille à ce que les exigences
afférentes aux offices des ressources renouvelables qui
sont énoncées dans les accords relatifs aux terres, aux
ressources ou à l’autonomie gouvernementale
applicables soient respectées avant que le plan de
gestion soit approuvé.

Exigences
afférentes aux
offices des
ressources
renouvelables

1
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MOTION 20

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That subclause 26(3) of Bill 38 be amended by
adding "including with an adjacent community,"
after "opportunity for public engagement,".

Il est proposé que le paragraphe 26(3) du projet
de loi 38 soit modifié par insertion de «y compris
avec une collectivité adjacente,» après «une
possibilité d’engagement public,».
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MOTION 21

Notice to
land use
planning
boards

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That subclause 26(5) of Bill 38 be deleted and
the following substituted:

Il est proposé que le paragraphe 26(5) du projet
de loi 38 soit supprimé et remplacé par ce qui suit :

(5) If there is a land use planning board or body
with a role related to an existing land use plan or a
land use plan being developed in a region that includes
any part of a protected area, the Minister shall, without
delay, give notice to that board or body of a change in
size or de-registration of a protected area under this
section, and shall ensure that any requirements with
respect to any land use planning board or body are
fulfilled before making any change in size or
de-registering a protected area.

(5) S’il existe un conseil ou office
d’aménagement du territoire ayant un rôle lié à un plan
d’aménagement du territoire existant ou un plan
d’aménagement du territoire en préparation dans une
région qui inclut toute partie d’une aire protégée, le
ministre donne, sans délai, avis à ce conseil ou cet
office de la modification de la taille ou de la
désinscription d’une aire protégée au titre du présent
article, et veille à ce que les exigences afférentes à tout
conseil ou office d’aménagement du territoire soient
respectées avant de désinscrire une aire protégée, ou
d’en modifier la taille.

Avis aux
conseils
d’aménagement du
territoire
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MOTION 22

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That subparagraph 36(1)(a)(ii) of Bill 38 be
amended by adding "and potential mitigation of
those impacts" after "of the protected area".

Il est proposé que le sous-alinéa 36(1)a)(ii) du
projet de loi 38 soit modifié par insertion de «, ainsi
que les mesures d’atténuation possibles de ces
impacts» après «de l’aire protégée».

1
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MOTION 23

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That the French version of subclause 36(2) of
Bill 38 be amended by striking out "identification de
toute aire" and substituting "identification de tout
secteur".

Il est proposé que la version française du
paragraphe 36(2) du projet de loi 38 soit modifiée
par suppression de «identification de toute aire» et
par substitution de «identification de tout secteur».
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MOTION 24

Opportunity
for public
engagement

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That Bill 38 be amended by adding the
following after subclause 36(2):

Il est proposé que le projet de loi 38 soit modifié
par adjonction, après le paragraphe 36(2), de ce qui
suit :

(3) The Minister shall ensure that there is an
opportunity for public engagement, either by the
management board for the area, or as the Minister
considers appropriate, before the identification of any
area under subsection (1).

(3) Le ministre veille à ce qu’il y ait la possibilité Possibilité
d’engagement public, soit par le conseil de gestion de d’engagement
public
l’aire protégée, soit selon ce qu’il estime indiqué,
avant l’identification de tout secteur en vertu du
paragraphe (1).

1
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MOTION 25

Requirements
with respect to
land use
planning
board or
body

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That Bill 38 be amended by adding the
following after subclause 36(3):

Il est proposé que le projet de loi 38 soit modifié
par adjonction, après le paragraphe 36(3), de ce qui
suit :

(4) If there is a land use planning board or body
with a role related to an existing land use plan that
includes any part of a protected area, the Minister
shall, before the identification of any area under
subsection (1), ensure that any requirements with
respect to any land use planning board or body are
fulfilled.

(4) S’il existe un conseil ou office
d’aménagement du territoire ayant un rôle lié à un plan
d’aménagement du territoire existant qui inclut toute
partie d’une aire protégée, le ministre, avant
l’identification de tout secteur en application du
paragraphe (1), veille à ce que toutes les exigences
afférentes au conseil ou à l’office d’aménagement du
territoire soient respectées.

Exigences
afférentes au
conseil ou à
l’office d’aménagement du
territoire
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MOTION 26

Requirements
with respect to
renewable
resources
boards

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That Bill 38 be amended by adding the
following after subclause 36(4):

Il est proposé que le projet de loi 38 soit modifié
par adjonction de ce qui suit après le
paragraphe 36(4) :

(5) The Minister shall ensure that any
requirements with respect to any renewable resources
boards as set out in the applicable land, resources and
self-government agreements are fulfilled before the
identification of any area under subsection (1).

(5) Le ministre veille à ce que les exigences
afférentes aux offices des ressources renouvelables qui
sont énoncées dans les accords relatifs aux terres, aux
ressources ou à l’autonomie gouvernementale
applicables soient respectées avant l’identification de
tout secteur en vertu du paragraphe (1).

Exigences
afférentes aux
offices des
ressources
renouvelables
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MOTION 27

Reasons for
decision

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That Bill 38 be amended by adding the
following after subclause 36(5):

Il est proposé que le projet de loi 38 soit modifié
par adjonction de ce qui suit après le
paragraphe 36(5) :

(6) The Minister's reasons for a decision to
identify an area under this section shall be recorded in
the protected areas registry.

(6) Les motifs du ministre à l’appui de la décision Motifs de
d’identifier un secteur au titre du présent article sont décision
consignés dans le registre des aires protégées.

1
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MOTION 28

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That subclause 98(1) of Bill 38 be amended by
renumbering paragraph (a) as paragraph (a.2) and
adding the following before that renumbered
paragraph:

Il est proposé que le paragraphe 98(1) du projet
de loi 38 soit modifié par renumérotation de
l’alinéa a), qui devient l’alinéa a.2), et par insertion
de ce qui suit avant l’alinéa renuméroté :

(a) setting out legally binding agreements for
the purposes of the definition "land,
resources and self-government
agreement" in subsection 1(1);
(a.1) setting out any information required to be
included in the protected areas registry
under subsection 9(2);

a) prévoir des accords ayant force
obligatoire pour l’application de la
définition d’«accord relatif aux terres,
aux ressources ou à l’autonomie
gouvernementale» au paragraphe 1(1);
a.1) énoncer les renseignements à inclure
dans le registre des aires protégées au
titre du paragraphe 9(2);

1
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MOTION 31

Dinàgà
Wek’èhodì

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That Bill 38 be amended by adding the
following after clause 100:

Il est proposé que le projet de loi 38 soit modifié
par insertion, après l’article 100, de ce qui suit :

100.1. On the coming into force of section 11, the area
set out in Land Withdrawal Order (Dinàgà Wek’èhodì
(North Arm of Great Slave Lake)), registered as
regulation numbered R-054-2014 under the Northwest
Territories Lands Act, is deemed to be approved as a
candidate protected area under section 11 of this Act.

100.1. Dès l’entrée en vigueur de l’article 11, l’aire Dinàgà
décrite dans le Décret d’inaliénabilité des terres Wek’èhodì
(Dinàgà Wek’èhodì (bras Nord du Grand lac des
Esclaves)), enregistré comme règlement no R-054-2014
en vertu de la Loi sur les terres des Territoires du
Nord-Est, est réputée approuvée comme aire protégée
proposée en application de l’article 11 de la présente
loi.

1
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MOTION 32

Thaidene
Nëné

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That Bill 38 be amended by adding the
following after clause 100.1:

Il est proposé que le projet de loi 38 soit modifié
par insertion, après l’article 100.1, de ce qui suit :

100.2. On the coming into force of section 11, the area
set out in Land Withdrawal Order (Thaidene Nëné
(East Arm of Great Slave Lake) Proposed Territorial
Protected Areas), registered as regulation numbered
R-021-2019 under the Northwest Territories Lands
Act, is deemed to be approved as a candidate protected
area under section 11 of this Act.

100.2. Dès l’entrée en vigueur de l’article 11, l’aire Thaidene
décrite dans le Décret d’inaliénabilité des terres (aires Nëné
protégées territoriales Thaidene Nëné (bras Est du
Grand lac des Esclaves) proposées), enregistré comme
règlement no R-021-2019 en vertu de la Loi sur les
terres des Territoires du Nord-Est, est réputée
approuvée comme aire protégée proposée en
application de l’article 11 de la présente loi.
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MOTION 33

Ts’ude niline
Tu’eyeta

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That Bill 38 be amended by adding the
following after clause 100.2:

Il est proposé que le projet de loi 38 soit modifié
par insertion, après l’article 100.2, de ce qui suit :

100.3. On the coming into force of section 11, the area
set out in Zone 65 (Ts’ude niline Tu’eyeta (Ramparts
River and Wetlands)) of the Sahtu Land Use Plan as it
reads at the time section 11 comes into force, is
deemed to be approved as a candidate protected area
under section 11 of the Act.

100.3. Dès l’entrée en vigueur de l’article 11, l’aire Ts’ude niline
décrite dans la zone 65 (Ts’ude niline Tu’eyeta (rivière Tu’eyeta
Remparts et ses milieux humides) du plan
d’aménagement territorial du Sahtu, dans sa version en
vigueur à l’entrée en vigueur de l’article 11, est
réputée approuvée comme aire protégée proposée en
application de l’article 11 de la présente loi.
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MOTION 34

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That the preamble of Bill 38 be amended in the
second recital by adding "and land use planning
boards" after "renewable resources boards".

Il est proposé que le deuxième énoncé du projet
de loi 38 soit modifié par insertion de «et des
conseils d’aménagement du territoire,» après
«d’offices des ressources renouvelables».

1

1
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APPENDIX 2

MOTIONS TO AMEND BILL 38
Members supporting the dissenting opinion moved the following motions to
amend Bill 38:
Motion 8
Motion 9
Motion 29
Motion 30
There was a tie vote in Committee, with the Members for Frame Lake and Kam
Lake in favour, and the Members for Nunakput and Sahtu opposed. The Chair
cast the deciding vote following protocol, which is to maintain the status quo and
continue debate during Committee of the Whole, and the motions were defeated.
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MOTION 8

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That subclause 10(2) of Bill 38 be amended by
deleting paragraph (b) and substituting the
following:

Il est proposé que le paragraphe 10(2) du projet
de loi 38 soit modifié par suppression de l’alinéa b)
et par substitution de ce qui suit :

(b) if the Minister is satisfied that the area
meets the purpose of this Act, unless
(i) in the case of a nomination by an
Indigenous government or
organization, the nominating party
has no asserted or established
Aboriginal right or title in the area
nominated,
(ii) the nomination covers all of the
public land within an area of
asserted or established Aboriginal
right or title,
(iii) the nomination is frivolous,
vexatious or malicious,
(iv) the nomination is solely within
municipal boundaries, or
(v) the nomination does not meet any
prescribed eligibility criteria.

b) le ministre est convaincu que l’aire
répond à l’objet de la présente loi, sauf
si, selon le cas :
(i) s’agissant d’une nomination par tout
gouvernement ou organisation
autochtone, la partie qui la propose
n’a aucun droit ou titre ancestral ou
issu de traité invoqué ou établi
visant l’aire proposée,
(ii) la nomination couvre la totalité de
la terre publique au sein d’une aire
visée par un droit ou titre ancestral
ou issu de traité revendiqué ou
établi,
(iii) la nomination est frivole, vexatoire
ou malveillante,
(iv) la nomination est uniquement dans
les limites d’une municipalité,
(v) la nomination ne répond pas aux
critères d’admissibilité
réglementaires.

1

MOTION 9

Decision to
accept or to
reject with
reasons

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That subclause 10(6) of Bill 38 be deleted and
the following substituted:

Il est proposé que le paragraphe 10(6) du projet
de loi 38 soit supprimé et remplacé par ce qui suit :

(6) The Minister shall make a decision to accept
or reject a nomination within 90 days of receiving the
nomination, and the Minister shall provide written
reasons for a rejection to any nominating Indigenous
governments or organizations.

(6) Le ministre prend la décision d’accepter ou de
rejeter la nomination dans les 90 jours de sa réception,
et il fournit les motifs écrits du rejet aux
gouvernements ou organisations autochtones qui ont
proposé la nomination.
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Décision
d’accepter ou
de rejeter avec
motifs

MOTION 29

Notice and
consideration
of new
or amended
regulations

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That Bill 38 be amended by adding the
following after subclause 98(2):

Il est proposé que le projet de loi 38 soit modifié
par adjonction de ce qui suit après le
paragraphe 98(2) :

(3) The Minister shall give notice of any
proposed new or amended regulations to be made
under this section to Indigenous governments or
organizations in the Northwest Territories and relevant
renewable resource boards and land use planning
boards or bodies, at least 30 days before those
regulations are made, and shall
(a) provide an opportunity for those
Indigenous governments or
organizations, renewable resource boards
and land use planning boards or bodies to
present their views to the Minister; and
(b) consider, fully and impartially, any views
presented under paragraph (a).

(3) Avant la prise de tout projet de règlement ou
de règlement modifié en vertu du présent article, le
ministre donne un préavis d’au moins 30 jours aux
gouvernements ou organisations autochtones des
Territoires du Nord-Ouest ainsi qu’aux conseils des
ressources naturelles et conseils ou offices
d’aménagement du territoire pertinents et :
a) d’une part, leur donne la possibilité de lui
faire connaître leurs opinions;
b) d’autre part, prend en compte les
opinions au titre de l’alinéa a) de manière
approfondie et impartiale.

1

Préavis des
projets de
règlement ou
de règlement
modifié et
prise en
compte des
opinions

MOTION 30

Engagement
on regulationmaking
powers

MOTION

MOTION

PROTECTED AREAS ACT

LOI SUR LES AIRES PROTÉGÉES

That Bill 38 be amended by adding the
following after subclause 98(3):

Il est proposé que le projet de loi 38 soit modifié
par adjonction, après le paragraphe 98(3), de ce qui
suit :

(4) The Minister may enter into one or more
agreements with Indigenous governments or
organizations in the Northwest Territories and with
relevant renewable resource boards and land use
planning boards or bodies, as to how the
Commissioner in Executive Council will engage with
those parties in exercising the regulation-making
powers under this section.

(4) Le ministre peut conclure une ou plusieurs Participation
ententes avec les gouvernements ou organisations aux pouvoirs
réglementaires
autochtones des Territoires du Nord-Ouest et avec les
offices des ressources renouvelables et les conseils ou
offices d’aménagement du territoire pertinents, sur la
façon dont le commissaire en Conseil exécutif
participera avec ces parties à l’exercice de pouvoirs
réglementaires en vertu du présent article.

1
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APPENDIX 3

SUBMISSIONS
The Standing Committee received written submissions from:
Yamoga Land Corporation
Wek’èezhii Renewable Resources Board
Tłıchǫ Government
Inuvialuit Game Council
Northwest Territory Métis Nation
K’atlodeeche First Nation
Lutsel K’e Dene First Nation
Gwich’in Land Use Planning Board
Sahtu Secretariat Incorporated
Sahtu Renewable Resources Board
North Slave Métis Alliance
Dene National Chief Norman Yakeleya
City of Yellowknife
Joint Submission on behalf of Alternatives North, Ecology North, Canadian Arctic
Resources Committee and Council of Canadians – NWT Chapter
Canadian Parks and Wilderness Society – Northwest Territories Chapter
NWT & Nunavut Chamber of Mines
Ducks Unlimited Canada
Nature United
NWT Chamber of Commerce
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April 23, 2019
Mr. Cory Vanthuyne, Chairman
Standing Committee on Economic Development and Environment
Northwest Territories Legislative Assembly
Yellowknife, NWT
Email: Cory_Vanthuyne@gov.nt.ca

Via Email
Cory_Vanthuyne@gov.nt.ca

Re: Protected Areas Act (Bill 38) & Forest Act (Bill 44)
Dear Mr. Vanthuyne:
The Wek’èezhìı Renewable Resources Board (“WRRB” or “Board”) is established by section 12.1.2
of the Tłı̨ chǫ Agreement (the “Agreement”). The Board has authorities under Chapters 12 (Wildlife),
13 (Trees and Forest Management), 14 (Plants), and 16 (Protected Areas) of the Agreement. The
Board participated in the Technical Working Group (“TWG”), which worked on the legislation
advanced by the Department of Environment and Natural Resources (“ENR”), Government of the
Northwest Territories (“GNWT”) including Bill 38, the Protected Areas Act (“PAA”), and Bill 44,
the Forest Act (“FA”). Both Bills affect the WRRB and would result in ENR officials and processes
interacting with the Board and its roles and responsibilities.
The Board has broad procedural and substantive decision-making powers in relation to these matters,
as well as the authority to recommend renewable resource management actions to governments 1 on
its own motion. The WRRB must exercise its conservation authorities on an ecosystemic basis. 2 The
Agreement and the Wildlife Act 3 both require that the WRRB exercise its authorities in accordance
with the precautionary principle. The duties and responsibilities assigned to the Board by the
Agreement are central to good renewable resource management in Wek’èezhìı.
The WRRB has reviewed Bills 38 and 44 and provides comments and recommendations to the
Standing Committee on Economic Development and Environment (“SCEDE” or “Committee”)
based on these analyses of each Bill.
Bill 38: Protected Areas Act
The WRRB’s primary concerns with Bill 38 relate to the way that it deals with co-management
boards. The PAA will apply to the whole NWT including both regions with, and those without,
comprehensive land claim agreements.
The GNWT’s history of leadership in wildlife co-management predates the settlement of land claims.
After the settlement of land claims and now, after devolution, co-management has been further
…/Page 2
1
2
3

This would be to Parties to the Tlicho Agreement, Canada, GNWT or the Tlicho Government.
See s.12.1.5 of the Agreement.
Agreement paragraph 12.1.5(c) and Wildlife Act, S.N.W.T. 2013, c.30 see paragraph 2(e).
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expanded to include land, water, land use planning, surface rights and other areas, including parks
and conservation area management. The GNWT’s collaboration with Indigenous Governments and
organizations in renewable resource management sets a Canadian example and contributes to cogovernance and reconciliation. The GNWT’s incorporation of a complex co-management, land
claims and Indigenous rights context into the Wildlife Act is an example to Canada and central to
progress toward reconciliation in the NWT.
Unfortunately, Bill 38 does not come up to this high standard. One of the consistent shortcomings of
the Bill – and these concerns were raised repeatedly during the Technical Working Group process –
was that it failed to adequately respect and reflect the NWT co-management framework. ENR finally
responded to these criticisms before the Bill was introduced. In January 2019, last minute changes to
the Bill were made before First Reading in the Legislature.
These changes improved the reflection of co-management in the proposed legislation. However,
there are still some problems with the Bill, in particular with respect to the way it treats WRRB
authorities and the obligations imposed by the Tłı̨ chǫ Agreement on government in respect of
protected areas and the management of renewable resources in these areas.
Detailed Comments on Bill 38: Protected Areas Act
• Chapter 16 of the Tłı̨ chǫ Agreement addresses the establishment, planning and management of
“protected areas” in Wek’èezhìı. The definition of “protected area” in this land claim includes
various types of wildlife and habitat areas, territorial parks and conservation areas. Under the
Agreement, the establishment of a protected area requires consultation with the Board at least one
(1) year in advance. 4 GNWT must also consult the WRRB at least one (1) year before any
amendment to the boundaries of such an area.
•

Section 4 of the Bill requires that actions to be carried out under the PAA be done in a manner
consistent with the Agreement. The details about how this interaction will take place are
unfortunately less than clear. The Bill offers little additional detail about how this prescription is
to be carried out.

•

In the Bill, prospective protected areas go from “candidates” (s.10 and 11) to “protected areas”
(established by regulation under s.17). However, subsection 11(2) of the PAA allows the
candidate protected area to have different boundaries than a nominated area. This leaves the
potential for an inconsistency between the Bill and the requirements of s.16.1.1. of the
Agreement. Consultation will have to be redone if the boundaries are changed.

•

Likewise, subsection 12(4) of the PAA only requires the Minister to give notice to a Board (the
WRRB for Wek’èezhìı) of the approval and description of the boundary of a candidate protected
area – after that approval takes place. This again is not consistent with s.16.1.1 of the Agreement.
Similar problems arise under subsection 26(2) of the PAA, which provides for a reduction of the
size or elimination of a protected area by the Executive Council. Any of these actions would
require consultation with the WRRB at least one year in advance. It is not clear how these
consultation obligations and timelines can be reconciled with the establishment and amendment
processes described in the Bill.
…/Page 3

4

Agreement s.16.1.1.
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•

The Committee should also note that many of the action taken to manage a protected area, once
established, (in relation to wildlife, habitat, trees and plants) will require the involvement of the
WRRB. 5 In particular, if a protected area is established for wildlife, habitat or conservation
purposes, there can be no doubt that the WRRB has an important role (as set out in the
Agreement) for the management of the area.

•

If the reasons for the establishment of the protected area include the protection of wildlife or
habitat or species at risk or their habitat, then the proposal for the establishment of the area also
qualifies as a “wildlife management proposal” under s.12.5.1 of the Agreement. Such a proposal
is also subject to WRRB jurisdiction and additional decision-making steps under Chapter 12 of
the Agreement.

•

Note as well, the WRRB’s authorities under s.13.4.1, 13.4.2 and 14.4.1 and 14.4.2 of the
Agreement in relation to trees and forests and plants. While these provisions tend to be focused
on commercial use of these resources, the Board must still be involved and consulted on laws and
polices addressing the management of forests and plants in Wek’èezhìı. The PAA Bill does a
poor job of reflecting the scope of the WRRB mandate.

•

Despite the Board’s recommendation to the contrary, subsection 10(3) of the PAA only allows an
“Indigenous government or organization” to make a nomination to the Minister. The term
Indigenous government or organization is not defined in the PAA and this could cause future
confusion. Since the WRRB is an institution of public government, it does not appear to be the
intention of the Bill to classify the Board as an “Indigenous government or organization”. The
WRRB thus cannot make nominations under ss. 10(3).
Considering the central role of the Board in renewable resource management in Wek’èezhìı, it is
not clear why GNWT drafted ss. 10(3) so narrowly. The Board suggests that there could be
benefits to allowing renewable resources boards to nominate candidate areas. These comanagement institutions will have considerable day-to-day knowledge and expertise in relation
to these areas.

•

The PAA provides for negotiated establishment agreements addressing a variety of matters set
out in subsection 14(3). In areas of the NWT where land claims establish a co-management board
with responsibilities for renewable resources, there is significant risk of confusion, overlap,
wasted effort and resources if a negotiated management board is set up for a protected area. The
roles of these negotiated boards should not overlap with those of renewable resources boards.
Some of the matters set out in subsection 14(3) for possible inclusion in an establishment
agreement are already the specific responsibility of the WRRB or could potentially encroach on
those responsibilities. This includes matters listed in paragraphs 14(3) (v), (w), (x), (z.1) and
others.

•

Section 21(2) uses the term “existing board or other body”, not the term “renewable resource
board” (as defined in s.1 of the PAA) in reference to the management board for a protected area.
…/Page 4
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These requirements are mandatory and based in Chapters, 12, 13 and 14 of the Agreement.
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The rules of statutory interpretation would thus imply that renewable resources boards cannot be
the managers of protected areas.
We suggest that this should be changed. The solution is – where land claims have already
established them – to have the co-management tribunal automatically act as the PAA
management board, if the Minister decides that one is needed. Such a change does not affect
areas where land claims have not yet been settled. This avoids the potential duplication, overlap,
extra cost and confusion that having two boards with authority over the same area might entail.
•

Section 37 of the Bill is not clear. It appears to be intended to deal with all species – all kinds of
life (plants, animals and other living things). It is not clear on our reading of the section what a
“non-invasive species for protected area management purposes” would be. The introduction of
any species not resident in an area entails biological risk.
If this is a reference to the introduction of any kind of wildlife, then such introductions must be
the subject of a wildlife management proposal under s.12.5.1 of the Agreement. This section
would benefit from some further thought and clarification. In addition, at least in relation to the
introduction of wildlife, s.68 of the Wildlife Act already covers this concern. There are potential
implications under species at risk legislation as well. Section 37 is over broad and needs further
thought.

Recommended Changes to Bill 38: Protected Areas Act
Based on the WRRB’s analysis, the Board recommends that the Committee make the following
changes to the Bill:
•

Amend subsection 10(3) by including renewable resources boards as parties which may nominate
candidate protected areas.

•

Amend subsection 21(2) to include renewable resources boards among the bodies which may be
designated to manage a protected area and make it mandatory for the Minister to choose such a
board if he decides that a management board is needed for a protected area in a region where
there is a comprehensive land claim in place.

•

Revise and clarify section 37 of the Bill.

Bill 44: Forest Act
The FA defines “forest” and “forest resources” in a way that overlaps the Tłı̨ chǫ Agreement
definitions of “forest management” and “plants”. The Bill thus intersects provisions found in both of
Chapters 13 and 14 of the Agreement. Relevant provisions in Chapter 13 of the Agreement include
13.1.4, 13.1.5, 13.3.1, 13.4.1 and 13.4.2 and in Chapter 14 of the Agreement 14.1.3, 14.1.4, 14.3.1,
14.4.1 and 14.4.2. Together, Chapters 13 and 14 and these provisions of the Agreement provide for
wide ranging Board involvement in forest management in Wek’èezhìı.
The WRRB was not invited to participate in the TWG developing this Bill until late fall 2018. The
version of the Bill distributed by the Minister of ENR on December 20, 2018 was the only one shared
with the Board. The TWG meeting in early January 2019 was the only one attended by the Board,
…/Page 5

5|Page

where the FA was discussed. Time to review and comment on the Bill before the January 2019
meeting was limited. The ENR approach to consultation of the WRRB on forest legislation, which is
mandatory under s.13.4.2 of the Tłı̨ chǫ Agreement, was disappointing and may not meet the standard
set in section 1.1.1 of the Agreement.
The December 2018 version of Bill 44 was unanimously rejected by TWG members in large part
because of its inadequate treatment of co-management. ENR then made changes to enhance the
reflection of co-management and renewable resources boards in the legislation. These changes were
important and are appreciated but they were not disclosed to the WRRB or other TWG members
before introduction of the Bill for First Reading.
The WRRB thanks the Committee for offering the Board its first opportunity to comment on these
changes. The concerns motivating TWG rejection of the December Bill were mostly related to the
draft Bill’s failure to both reflect and fairly incorporate co-management. The changes made before
introduction do help, but as will be indicated in our detailed comments below, more could and should
be done to this end. The problem is not so much with what is in the Bill as in what is not.
Detailed Comments on Bill 44: Forest Act
• Chapters 13 and 14 of the Agreement set out a broad framework of policy and management
principles for forests and plants. The Preamble and Purpose of the FA are generally, but not
completely, consistent with sections 13.1.4 and 14.1.3 of the Agreement. There are some gaps. In
particular, the FA fails to incorporate the Precautionary Principle, an approach to which the
GNWT is bound as a Party to the Agreement. Management of forests and plants in Wek’èezhìı
must be undertaken on this basis and must also reflect the principles and practices of
conservation as that term is defined in the Agreement.
•

The WRRB plays a central role in Wek’èezhìı in forest and plant management and may make its
own recommendations to government on policies and rules related to forest or plant harvesting
and plans and policies for forest and plant management including forest fire management
activities. There is no provision in the FA specifically reflecting this aspect of co-management or
facilitating such collaboration between GNWT and the Board or other renewable resources
boards.

•

The WRRB must be consulted in relation to draft legislation on forests or plants, land use
policies that will affect forest management and policies respecting forest or plant management
research. This includes any regulations drafted to implement the FA. This ongoing consultation
obligation is consistent with co-management.

•

These obligations affect the Minister’s or a delegate’s powers under section 7 of the FA. This
section makes no mention of renewable resources boards and ignores the WRRB’s authority to
make its own recommendations to the Minister under s.13.4.1 or 14.4.1 on the management of
forests or plants.

•

This observation also applies to the Supervisor’s authorities and role under sections 9, 11, 12 and
13 of the FA. The Bill attempts to address these government obligations, for example through
sections 4 and 7(2). Section 10 of the Bill is merely declaratory and makes no contribution to comanagement.
…/Page 6

6|Page

•

The Bill provides little in the way of positive direction to the Minister or Officials to ensure that
they meet the requirements of land claim agreements and take the initiative to ensure that comanagement is not just honoured, but effective. The risk is that under-resourced co-management
boards are going to have to monitor the actions of government officials related to forestry and
plants to ensure that the Boards’ roles and land claim provisions are going to be honoured. The
WRRB thinks the onus would be better placed directly on GNWT officials to ensure these
outcomes.

•

Sections 13.3.1 and 14.3.1 of the Agreement have the effect of restricting government decisionmaking about commercial use of forests or plants in Wek’èezhìı, where in the opinion of the
WRRB those activities would have a significant adverse effect on wildlife. This discretionary
decision is made by the Board. If it decides there will be a significant impact on wildlife, no
commercial harvesting may take place. The Bill does not acknowledge this legal limitation. This
provision adds further weight to the need for closer collaboration and co-management.
This means GNWT cannot issue permits or licences related to commercial forest harvesting
unless the WRRB concludes that impacts on wildlife will not be significant. There is no
provision in the Bill to reflect this limit on government powers which affects both the Minister
(section 35) and the Supervisor. In our view, simply requiring forest management to be
conducted in a manner consistent with land claims (section 4) does not adequately reflect these
arrangements set out in the Agreement.

Recommended Changes to Bill 44: Forest Act
The WRRB suggests that the Committee add a provision to the Bill requiring the Minister and his
Officials to work closely with and collaborate in the co-management of forest resources.
Conclusion
ENR needs to ensure that the WRRB is fully involved in the policy and regulation development
process that will fully reflect the NWT’s modern framework for cooperative and coordinated
management over protected areas and forests and plant. The WRRB suggests that Bills 38 and 44 be
reviewed with a view to enhancing the integration of co-management in to the management of
protected areas and forests.
The WRRB has already contacted the Clerk and indicated its intention to appear before the
Committee in Behchoko on April 25th. The Board makes this submission to supplement the oral
presentation that will be made that at that meeting. If there are any questions, please contact our
office at (867) 873-5740 or jpellissey@wrrb.ca.
The WRRB thanks the Committee for the opportunity to make these submissions.
Sincerely,

Joseph Judas
Chair
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Cc

Michael Ball, Clerk
Standing Committee for Economic Development and Environment, GNWT
Hon. Robert C. McLeod, Minister
Environment and Natural Resources, GNWT
Robert Jenkins, ADM, Corporate and Strategic Planning
Environment and Natural Resources, GNWT
Grand Chief George Mackenzie
Tłı̨ chǫ Government
Zabey Nevitt, Senior Advisor, Sustainability and Resource Management
Tłı̨ chǫ Government
Michael Birlea, Manager, Culture and Lands Protection
Tłı̨ chǫ Government
Jozef Carnogursky, Chair
Gwich’in Renewable Resources Board
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May 3, 2019
Mr. Cory Vanthuyne, Chairman
Standing Committee on Economic Development and Environment
Northwest Territories Legislative Assembly
Yellowknife, NWT
Email: Cory_Vanthuyne@gov.nt.ca

Via Email
Cory_Vanthuyne@gov.nt.ca

Re: Protected Areas Act (Bill 38) & Forest Act (Bill 44)
Dear Mr. Vanthuyne:
The Wek’èezhìı Renewable Resources Board (“WRRB” or “Board”) appeared before the Standing
Committee on Environment and Economic Development (SCEDE) in Behchokǫ̀ on April 25, 2019 to
set out its concerns with respect to the Government of Northwest Territories Department of
Environment and Natural Resources (GNWT) Bills to enact a new Protected Areas Act (Bill 38) and
Forest Act (Bill 44). The Committee invited the WRRB to file additional specific materials aimed at
amending these Bills to improve the reflection of the co-management system established by land
claims, most particularly the Tłı̨ chǫ Agreement, in this new legislation.
The Board wishes to take advantage of this opportunity and provides specific recommendations for
amendments intended to address and improve the reflection of the co-management system in the
Bills.
Bill 38: Protected Areas Act
The reason for these changes is to ensure that the public, Indigenous governments or organizations
and renewable resources boards are aware of proposals for new protected areas. Candidate protected
areas do not get onto the registry until after Executive Council approval under section 12. The public
should know about the nomination before that step and consultation with Renewable Resources
Boards is mandatory.
•
•
•
•

Subsection 10(3) of the Bill should be amended by inserting the words “or renewable
resources board” after the word “organization” and before the word “may”.
A new subsection (6) should be inserted into the Bill as follows: (6) The Minister shall
provide public notice of the receipt of a nomination for a candidate protected area.
Subsection (6) should be renumbered as subsection (7).
Section 10 should be amended by adding a new subsection (8) worded as follows: (8) The
Minister shall consult affected Indigenous governments and organizations, the public and,
where appropriate, renewable resources boards about a nomination for a candidate protected
area, including boundaries.

Where a renewable resources board exists and is responsible for matters within the scope of protected
area management requirements, the existing board should be the management body for the protected
area.
…/Page 2
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•

Subsection 21(2) of the Bill should be amended to read as follows: (2) Where the Minister
decides that a management board is needed for a protected area, an existing renewable
resources board shall be designated as the management board, unless it declines this role in
writing to the Minister.

The development of regulations will be central to the proper development of the protected areas
regime in the NWT. This work should be done collaboratively.
•

A new subsection should be added to section 98 as follow: (3) The Minister shall consult
with Indigenous governments or organizations and renewable resources boards during the
development of regulations under this Act.

Bill 44: Forest Act
The Bill does not reflect the roles or authorities assigned to Renewable Resources Boards under
comprehensive land claim agreements. The last minute changes made by GNWT are superficial at
best and do not try to truly integrate co-management into the working of the proposed Forest Act.
The suggestions below will improve the Bill in small but material ways.
•
•
•
•

Subsection 7(2) should be amended by adding the following words to the beginning of the
subsection: (2) Subject to land, resources and self-government agreements, [t]he Minister
shall…
Subsection 10(2) should be amended to read: (2) The role of each renewable resources board
is set out in land, resources and self-government agreement by or under which it was
established, and these roles shall be respected in the implementation of this legislation.
Section 35(1) of the Bill should be amended by adding the words “and in accord with an
applicable land, resources and self-government agreement” after the words “Northwest
Territories”.
Section 118 should be amended by adding a subsection to which should read: (2) The
Minister shall consult with Indigenous governments or organizations and renewable
resources boards during the development of regulations under this Act.

The Board makes this submission to supplement the written submission provided to the SCEDE on
April 23, 2091 and the oral presentation that was made on April 25, 2019. If there are any questions,
please contact our office at (867) 873-5740 or jpellissey@wrrb.ca.
The WRRB thanks the Committee for the opportunity to make these submissions.
Sincerely,

Joseph Judas
Chair
Cc

Michael Ball, Clerk
Standing Committee for Economic Development and Environment, GNWT

3|Page

Hon. Robert C. McLeod, Minister
Environment and Natural Resources, GNWT
Robert Jenkins, ADM, Corporate and Strategic Planning
Environment and Natural Resources, GNWT
Grand Chief George Mackenzie
Tłı̨ chǫ Government
Zabey Nevitt, Senior Advisor, Sustainability and Resource Management
Tłı̨ chǫ Government
Michael Birlea, Manager, Culture and Lands Protection
Tłı̨ chǫ Government
Jozef Carnogursky, Chair
Gwich’in Renewable Resources Board
George Barnaby, A/Chair
Sahtú Renewable Resources Board
John Donihee, Counsel
Wek’èezhìı Renewable Resources Board

March 26, 2019
Standing Committee on Economic Development and Environment
Government of the Northwest Territories
Yellowknife NT X1A 2L9
To the Standing Committee:
Re: GNWT Legislative Initiatives—Tłı̨chǫ Government Comments to SCEDE
This letter provides comments from the Tłı̨chǫ Government to assist the Standing
Committee on Economic Development and Environment (“SCEDE”) as it undertakes its
important work considering the pieces of legislation that have been proposed by the
Ministers of Industry, Tourism and Investment (“ITI”) and Environment and Natural
Resources (“ENR”). Those pieces of legislation are the Mineral Resources Act (Bill 34),
Protected Areas Act (Bill 38), Environmental Rights Act (Bill 39), and Forest Act (Bill 44).
Tłı̨chǫ Government, along with a number of other Indigenous Governments and
Organizations (“IGOs”), was actively involved in the Technical Working Groups (“TWG”) that
were convened by ITI and ENR pursuant to the commitments in the Northwest Territories
Lands and Resources Devolution Agreement and the Northwest Territories Intergovernmental
Agreement on Lands and Resources Management as collaborative, cooperative, governmentto-government bodies to work on the development of these pieces of legislation under the
auspices of the Intergovernmental Council (“IGC”).
The members of the TWGs shared the goal of developing proposed legislation that was
respectful of Aboriginal and Treaty rights—particularly modern land claims and selfgovernment agreements, like the Tłı̨chǫ Agreement—and of the unique intergovernmental
realities that exist in the Northwest Territories. The members of the TWGs also shared the
goal of developing a modernized, made-in-the-North suite of statutes that will strengthen
environmental protection of our lands and resources while also recognizing that our
territory should be attractive to industry and be able to provide prosperity to all NWT
residents, both Indigenous and non-Indigenous, for years and generations to come.
In general, the processes undertaken by ITI and ENR through the TWGs was a good one, and
it resulted in draft legislation that largely reflects the priorities and concerns of Tłı̨chǫ
Government and the other IGOs. Tłı̨chǫ Government wants to recognize and acknowledge
the collaborative and consensual approach taken by its partners in the GNWT in the
development of these pieces of draft legislation.

There were—and are—however, areas of concern with both the substance of these bills and
the process by which they were developed. Tłı̨chǫ Government looks forward to discussing
these concerns with SCEDE during its hearing and review process, in order to assist SCEDE
in ensuring that these pieces of legislation are the best possible legislation for Tłı̨chǫ people
and residents of the NWT as a whole. A brief summary of some key comments and concerns
is set forth below.
General Comments
As a general comment, Tłı̨chǫ Government notes that there are no provisions in any of the
bills that mandate that IGOs, including Tłı̨chǫ Government, will be engaged with and
consulted during the development of regulations or with respect to future amendments of
the Mineral Resources Act, Protected Areas Act, Environmental Rights Act, or Forest Act. In
Tłı̨chǫ Government’s view, clear legislative provisions to this effect are required, confirming
that IGOs will be fully engaged with respect to the development of regulations and with
respect to any future amendments to the legislation that is ultimately passed by the NWT
Legislative Assembly. We note that language requiring consultation around both
amendments to the act and development of regulations is included in the Mackenzie Valley
Resource Management Act and could provide a model for language to be included in the bills.
Bill 34—Mineral Resources Act
Tłı̨chǫ Government has no specific comment on the Mineral Resources Act that require the
attention of SCEDE as it reviews this draft legislation. Tłı̨chǫ Government does emphasize,
however, that many of the key aspect of this legislation—including the operationalization of
benefits agreements and issues around access to land and notification of staking—will be
further developed in the yet-to-be-drafted regulations. These are critical pieces of the
legislative framework and, as such, Tłı̨chǫ Government emphasizes its point above that the
inclusion of a provisions in the legislation that require IGO engagement around the
development of regulations under the Act is imperative.
Tłı̨chǫ Government is continuing its review of Bill 34 and looks forward to the opportunity
of appearing before and presenting to SCEDE in order to more fully share its views and
concerns with the Mineral Resources Act and to offer suggestions to SCEDE on how this piece
of legislation could be improved during the Standing Committee’s review.
Bill 38—Protected Areas Act
Tłı̨chǫ Government encourages SCEDE to consider the important role of the renewable
resource boards established under the modern land claim agreements, and specifically the
role of the Wek’èezhı̀i Renewable Resource Board and its roles and responsibilities as set out
in the Tłı̨chǫ Agreement. In particular, Tłı̨chǫ Government encourages SCEDE to consider the
relationship of management boards established under the Protected Areas Act and the fact
that a management board may need to consult or seek the approval of a renewable resource
board where their operations might overlap.
Tłı̨chǫ Government is continuing its review of Bill 38 and looks forward to the opportunity
of appearing before and presenting to SCEDE in order to more fully share its views and
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concerns with the Protected Areas Act and to offer suggestions to SCEDE on how this piece of
legislation could be improved during the Standing Committee’s review.
Bill 39—Environmental Rights Act
Tłı̨chǫ Government has no specific comment on the Environmental Rights Act that require
the attention of SCEDE as it reviews this draft legislation.
Tłı̨chǫ Government is continuing its review of Bill 39 and looks forward to the opportunity
of appearing before and presenting to SCEDE in order to more fully share its views and
concerns with the Environmental Rights Act and to offer suggestions to SCEDE on how this
piece of legislation could be improved during the Standing Committee’s review.
Bill 44—Forest Act
Tłı̨chǫ Government acknowledges the significant work that ENR has done on the Forest Act,
and acknowledges the significant improvements made to the proposed legislation between
the last review by the TWG and the introduction of Bill 44 in the Legislative Assembly. Going
forward, Tłı̨chǫ Government looks forward to an even more cooperative and collaborative
working relationship with ENR, to avoid some of the concerns around process and
engagement that have been raised in prior correspondence and media releases. An express
provision in the Forest Act, and indeed in all the proposed pieces of legislation, that affirms
the need for consultation and engagement with IGOs around regulations and future
amendments to the act, as discussed above, would be an important improvement in this
regard.
While Bill 44 has taken significant steps to address Tłı̨chǫ Government concerns, there
remain outstanding issues that we wish to bring to SCEDE’s attention as it reviews the
proposed legislation. In particular, we note that there is no clear and express exemption
from permitting requirements for persons exercising Aboriginal and treaty rights under Part
5 of the FA. While s. 36(1) of the Forest Act does state that the issuance of a permit is to be
“[i]n accordance with any applicable land, resources and self-government agreement …
[and] any role, if any, given to a renewable resources board,” this provision, in the view of
TG, does not go far enough. SCEDE should consider alternative wording that is clearer.
Tłı̨chǫ Government is continuing its review of Bill 44 and looks forward to the opportunity
of appearing before and presenting to SCEDE in order to more fully share its views and
concerns with the Forest Act and to offer suggestions to SCEDE on how this piece of
legislation could be improved during the Standing Committee’s review.
Conclusion
These pieces of proposed legislation are crucial steps in the devolution of jurisdiction over
lands and resources in the NWT. They present an opportunity for the creation of true madein-the-North legislation that reflects the unique circumstances of our territory and the
unique intergovernmental relationships that exist here. Tłı̨chǫ Government has worked
closely with GNWT through the TWG and IGC process as the draft legislation was being
developed for entry into the Legislative Assembly. Tłı̨chǫ Government now looks forward to
working with and assisting SCEDE as it discharges its important responsibility in reviewing
3

these bills and proposing amendments where required. We hope that our comments above
are useful to SCEDE as it does its work and we look forward to the opportunity of appearing
before the Standing Committee to make further submissions in the future.
In Tłı̨chǫ Unity,

Grand Chief George Mackenzie
Tłı̨chǫ Government
Cc.

Hon. Bob McLeod, Premier of the Northwest Territories
Hon. Wally Schumann, Minister of Industry, Tourism and Investment
Hon. Robert C. McLeod, Minister of Environment and Natural Resources
Shaleen Woodward, Deputy Secretary, Indigenous and Intergovernmental Affairs, GNWT
Gary Bohnet, Principal Secretary, Executive and Indigenous Affairs, GNWT
Mike Aumond, Secretary to Cabinet, Executive and Indigenous Affairs, GNWT
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April 24th, 2019
Standing Committee on Economic Development and Environment
Government of the Northwest Territories
Yellowknife NT X1A 2L9
To the Standing Committee:
Re: GNWT Legislative Initiatives—Tłı̨chǫ Government Intervention to SCEDE
1. Overview
Please accept this as Tłı̨chǫ Government’s written submission in support of our presentation to
the Standing Committee on Economic Development and Environment (the “Committee”). This
submission provides the comments and perspective of Tłı̨chǫ Government on the Protected Areas
Act (Bill 38, the “PAA”), the Environmental Rights Act (Bill 39, the “ERA”), and the Forest Act (Bill
44) (collectively, the “Bills”).
Tłı̨chǫ Government supports the passage of the Bills, subject to the comments set out in this
submission. In general, the process that the Department of Environment and Natural Resources
(“ENR”) undertook for the development of the Bills was positive, effective, and resulted in draft
legislation that largely reflects the priorities and concerns of Tłı̨chǫ Government. Tłı̨chǫ
Government recognizes and acknowledges the collaborative and consensual approach taken by its
partners in the Government of the Northwest Territories (“GNWT”) and in other Indigenous
Government Organizations (“IGOs”) in developing these pieces of draft legislation.
Given that the Bills were the result of a long collaborative process involving GNWT, the Tłı̨chǫ
Government, and other IGOs, at this stage of legislative development Tłı̨chǫ Government wishes to
focus its submissions on the key principles and procedures that are essential for the success of
resource co-management in the North now and in the future. This submission addresses the
broader context of the Bills, the process through which they were drafted, and Tłı̨chǫ
Government’s comments on certain remaining substantive issues that it urges the Committee to
consider. Tłı̨chǫ Government looks forward to further addressing the technical details of the Bills
and their implementation through future discussions surrounding the development of regulations.
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2. Background
The Tłı̨chǫ Agreement
The Tłı̨chǫ are one of the Indigenous peoples of the NWT. The Tłı̨ chǫ Agreement, brought into force in
2005, confirms Tłı̨ chǫ title to over 39,000 square kilometres of land. Tłı̨ chǫ Government has primary
legislative jurisdiction over Tłı̨ chǫ lands. Tłı̨ chǫ citizens also exercise Aboriginal rights, including
harvesting rights, throughout the larger traditional territory of Mǫwhì Gogha Dè Nı̨ ı̨ tłèè, which spans
Tłı̨ chǫ lands, Crown lands, and the traditional and settlement lands of other IGOs.
A system for the co-management of natural resources is an integral part of the Tłı̨chǫ Agreement and
maintaining and developing that system is essential to reconcile the overlapping interests and legal
jurisdiction of Tłı̨ chǫ Government, other IGOs, and public government. Protection of the environment
while promoting and facilitating responsible development and use of resources is a mutual and
overriding concern. The Tłı̨ chǫ Agreement provides for co-management in part through the
establishment of regional land, water, and renewable resource boards on which Tłı̨ chǫ Government,
other IGOs, and public government are all represented.1 Any new legislation for the management of
renewable and non-renewable resources in the NWT must work harmoniously with the Tłı̨ chǫ
Agreement and respect the co-management regime established pursuant to the Tłı̨ chǫ Agreement.
Devolution
Devolution provided a historic opportunity for public and Indigenous governments to work in
partnership to create modern, made-in-the-North legislation to govern the co-management of natural
resources. It was an opportunity to co-draft and co-develop legislation for the consideration of the
Committee, and the Legislative Assembly as a whole, that is reflective of the concerns and priorities of
all Northerners, Indigenous and non-Indigenous alike. In particular, it provided an opportunity to update
and modernize the resource management legislation in the NWT, in order to fully reflect, and respect,
the modern land claim agreements—including the Tłı̨chǫ Agreement—and the co-management
regimes that have been established pursuant to those land claim agreements.
The obligation of ongoing collaboration in the development of resource management legislation was
expressly recognized in the Intergovernmental Agreement on Lands and Resources Management (the
“Intergovernmental Agreement” or “IGA”), which provides for “cooperative and coordinated
Management of Lands and Resources, recognizing the rights, titles, jurisdiction and authority of each
Party.”2 The IGA provides for the collaborative development of resource management legislation
through the joint Intergovernmental Council (“IGC”). The duties of the IGC include to “review and
develop… legislative, policy or organizational changes… including the development of any new
resource management legislation.”3
As discussed below, the Bills were developed in part pursuant to and in accordance with the IGA and
GNWT’s treaty obligations.

Of relevance to the present Bills, the Wek’eezhii Renewable Resources Board is established by s 12.1.1 of the
Tłı̨ chǫ Agreement as an institution of public government.
2
Intergovernmental Agreement on Lands and Resources Management, s 2.1 [IGA].
3
IGA, supra, s 5.1.
1
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The Legislative Development Process
Tłı̨ chǫ Government, along with other IGOs, has been actively involved in developing the Bills through
Technical Working Groups (“TWGs”). The TWGs were convened pursuant to the IGA as collaborative,
cooperative, government-to-government bodies under the auspices of the IGC.
The TWGs provided forums in which the Bills could be jointly discussed and considered by
representatives of both ENR and participating IGOs, including Tłı̨ chǫ Government. ENR also provided
draft copies of the Bills through the engagement and consultation process, consistent with the
commitments of the IGA and Tłı̨ chǫ Agreement, prior to their introduction in the Legislative Assembly.
That said, given the experience gained from its membership on the TWGs, Tłı̨ chǫ Government notes
that greater efforts must be made in future by ENR and other GNWT departments to ensure that draft
bills are provided earlier to TWG members and greater efforts must also be made to ensure that adequate
opportunities to comment on and propose revisions to draft bills are provided to IGO members of the
TWGs before bills are tabled in the Legislative Assembly.
The TWGs worked to develop the draft Bills over the course of more than a year. It was at times a
difficult process. Tłı̨ chǫ Government expressed significant concerns in writing on several occasions.
There are numerous lessons to be learned to ensure a more cooperative and collaborative working
relationship between Tłı̨ chǫ Government (and all IGOs) and ENR in the future. Ultimately, however,
Tłı̨ chǫ Government, other IGOs, and ENR all made significant concessions to co-develop draft Bills that
could meet our various interests and reflect the stated purposes of the IGA. Tłı̨ chǫ Government believes
that, overall, the process undertaken by the TWGs was a good one and, while further improvements
must be made in future, this collaborative, consensual, government-to-government approach to the codevelopment of legislation is a profound step towards reconciliation and a model that demonstrates to all
Northerners—and all Canadians—the genuine commitment to a reconciled and respectful model of
governance that is being developed in the Northwest Territories.
TWG members shared the goal of developing legislation that was respectful of Aboriginal and Treaty
rights—particularly modern land claims and self-government agreements, like the Tłı̨ chǫ Agreement—
and as well respectful of the unique intergovernmental realities that exist in the Northwest Territories.
TWG members also shared the goal of developing a modernized, made-in-the-North suite of statutes
that will ensure environmental protection of our lands and resources while also ensuring that our
territory is attractive to industry and will be able to provide prosperity to all residents, both Indigenous
and non-Indigenous, for generations to come.
Tłı̨ chǫ Government commends the ENR representatives who participated in the TWGs and worked
collaboratively with their IGO partners. Their hard work in crafting creative solutions and compromises
has resulted in draft Bills that we could all be proud of and support, subject to the specific comments set
forth below.
3. Specific Comments
Bill 38: Protected Areas Act
There are numerous areas of Tłı̨ chǫ jurisdiction that can be impacted by the PAA through the
establishment of protected areas. These include land and water rights, wildlife harvesting rights, and
wildlife and environmental management rights. Notably, chapter 16 of the Tłı̨ chǫ Agreement deals
exclusively with protected areas. Tłı̨ chǫ Government’s paramount concern is that the Bill honours the
spirit and intent of the Tłı̨ chǫ Agreement.
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The PAA is not necessarily inconsistent with the Tłı̨ chǫ Agreement, but the correspondence between the
two instruments could be more clearly set out.
Tłı̨ chǫ Government specifically encourages the Committee to consider the important role of the
renewable resource boards established under the modern land claim agreements, particularly the
Wek’èezhıì Renewable Resource Board (“WRRB”), and how the role and jurisdiction of the WRRB
must fit within the protected areas regime that is established under the PAA. Pursuant to the Tłı̨ chǫ
Agreement, public government is required to consult or work with the WRRB in several ways respecting
protected areas. Those modern treaty requirements should be fully and expressly integrated into Bill 38
to ensure smooth operation of the PAA. Tłı̨ chǫ Government encourages the Committee to consider the
Wildlife Act as a successful model for integrating the WRRB into the operation of the PAA.
Tłı̨ chǫ Government encourages the Committee to specifically consider the relationship of renewable
resources boards such as the WRRB with “management boards” established under the PAA and have the
PAA do a better job at reflecting the scope of the WRRB authorities set out in the Tłı̨ chǫ Agreement.
For example, under the PAA, management boards would be “responsible for the management” of
protected areas.4 There is no acknowledgement in the current draft of Bill 38 that a management board
may need to consult or seek the approval of a renewable resource board where their operations might
overlap nor is it expressly acknowledged that renewable resources boards can—and should—perform
the work of “management boards” in areas with settled land claims. This should be expressly stated in
the legislation.
Bill 39: Environmental Rights Act
The Tłı̨ chǫ Government has no specific comments or concerns with respect to the ERA. Tłı̨ chǫ
Government again, however, urges GNWT and the Committee to be mindful of the provisions of the
Tłı̨ chǫ Agreement and the need for correspondence between our constitutionally-protected treaty rights
and this legislation.
Bill 44: Forest Act
Under the Tłı̨ chǫ Agreement, Tłı̨ chǫ Government has jurisdiction over trees, plants, and forest
management. The Forest Act overlaps with subject matter that is directly governed by chapters 13 and
14 of the Tłı̨ chǫ Agreement. Again, Tłı̨ chǫ Government’s paramount concern is correspondence
between the legislation and our modern land claim agreement.
Like Bill 38, Bill 44 is not necessarily inconsistent with the Tłı̨ chǫ Agreement, but confusion could arise
from the absence of express correspondence. In particular, the preamble and purpose of the Forest Act
should incorporate the key elements of chapters 13 and 14 of the Tłı̨ chǫ Agreement, particularly the
guiding conservation principles set out in sections 13.1.4 and 14.1.3. Tłı̨ chǫ Government also
encourages the Committee to consider having the Forest Act expressly acknowledge the WRRB’s
integral role in forest and plant management under the Tłı̨ chǫ Agreement, including with respect to
legislative and policy development. Tłı̨ chǫ Government again encourages the Committee to use of the
Wildlife Act as a successful model.
For example, if the WRRB is of the opinion that a proposed GNWT permit or license for
commercial forest harvesting will have a significant adverse effect on wildlife in Wek’èezhìi, then
that permit or licence cannot be authorized. See 13.3.1 of the Tłı̨chǫ Agreement. The Forest Act
could specifically note this authority, instead of relying on the more general provision in section 4.

4

3rd session, 18th Legislative Assembly of the Northwest Territories, Bill 38, s 21(1).

5
Finally, Tłı̨ chǫ Government encourages the Committee to consider the need to exempt persons
exercising Aboriginal and Treaty rights from permitting requirements under Part 5 of the Forest Act.
While s. 36(1) of the draft Forest Act does state that the issuance of a permit is to be “[i]n accordance
with any applicable land, resources and self-government agreement … [and] any role, if any, given to a
renewable resources board,” this provision, in Tłı̨ chǫ Government’s view, does not go far enough. The
Committee should consider alternative wording that provides a clear and express exemption for persons
exercising Aboriginal and Treaty rights.
Future Processes
Despite the Treaty commitments set out above and the collaborative process observed for the Bills, none
of their provisions currently mandate consultation and co-drafting with respect to the development of
regulations, policy materials and future amendments once the Bills become law. In Tłı̨ chǫ Government’s
view, clear legislative provisions to this effect are required to ensure that none of the process concerns
raised and addressed in drafting the Bills recur in their implementation.
The federal Mackenzie Valley Resource Management Act is a useful model. It states that the “federal
Minister shall consult the first nations, the Tlicho Government and the Déline Got’ine Government
with respect to the amendment of this Act.”5 It also sets out in several places that the Governor in
Council may make relevant regulations only “following consultation by the federal Minister” with
Tłı̨ chǫ Government and other IGOs.6 Similar and express provisions in territorial legislation would both
reflect the successful collaborative processes that have, to date, yielded positive results and as well
respect the Treaty relationships.
4. Conclusion
The Bills are crucial steps in the devolution of jurisdiction over lands and resources in the
Northwest Territories. They present an opportunity for the creation of truly made-in-the-North
legislation that reflects the unique circumstances of our territory and the unique
intergovernmental relationships that exist here. Tłı̨chǫ Government has worked closely with
GNWT through the TWG and IGC processes as the draft legislation was being developed for the
Legislative Assembly.
Tłı̨chǫ Government thanks the Committee and hopes that these submissions assist as it discharges
its important responsibility to review the Bills and propose amendments where required.
In Tłı̨ chǫ Unity,

Grand Chief George Mackenzie
Cc.

Hon. Bob McLeod, Premier of the Northwest Territories
Hon. Wally Schumann, Minister of Industry, Tourism and Investment
Hon. Robert C. McLeod, Minister of Environment and Natural Resources
Shaleen Woodward, Deputy Secretary, Indigenous and Intergovernmental Affairs, GNWT
Gary Bohnet, Principal Secretary, Executive and Indigenous Affairs, GNWT
Mike Aumond, Secretary to Cabinet, Executive and Indigenous Affairs, GNWT
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Mackenzie Valley Resource Management Act, SC 1998, c 25, s 8(1) [MVRMA].
MVRMA, supra at ss 90, 90.3(1), 90.3(2), and 143(1).
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To:
From:
Date:
Re:

Standing Committee on Economic Development and Environment
Tłı c̨ hǫ Government
May 3, 2019
ENR Bills

On April 25, 2019, Tłı̨ chǫ Government appeared before the Standing Committee on Economic
Development and Environment (the “Committee”) to address the Protected Areas Act (Bill 38), the
Environmental Rights Act (Bill 39), and the Forest Act (Bill 44) (collectively, the “Bills”).
In response to the Committee’s request, Tłı̨ chǫ Government provides this supplemental submission
identifying specific instances where it may improve the clarity of the Bills to expressly reference the
mandatory role of the Wek’èezhıì Renewable Resource Board (“WRRB”) under the Tłı̨ chǫ Agreement.
Tłı̨ chǫ Government recognizes that the Bills acknowledge the paramountcy of the Tłı̨ chǫ Agreement
generally. It may, however, avoid future confusion to expressly reference the correspondence between
the role of the WRRB under the Tłı̨ chǫ Agreement and under the Bills in the following specific
provisions:
Protected Areas Act (Bill 38)
•

Subsections 11(2), 12(4), and 26(2) of Bill 38 should correspond with the obligation under
section 16.1.1 of the Tłı̨ chǫ Agreement for public government to consult both Tłı̨ chǫ
Government and the WRRB one year in advance of establishing or changing the boundaries of a
protected area;

•

The potential contents of an establishment agreement under section 14(3) of Bill 38 should
acknowledge and correspond with the overlapping role and functions of the WRRB under the
Tłı̨ chǫ Agreement.

•

Part 3 of Bill 38, particularly sections 21 and/or 24, should expressly acknowledge the ongoing
management role of the WRRB with respect to wildlife, trees, and plants under chapters 12,
13, and 14 of the Tłı̨ chǫ Agreement.

Forest Act (Bill 44)
•

Part 2 and/or Part 3 of Bill 44 should acknowledge the continuing forest and plant management
functions of the WRRB pursuant to sections 13.4.1 and 14.4.1 of the Tłı̨ chǫ Agreement and the
mandatory consultation requirements set out in sections 13.4.2 and 14.4.2 of the Tłı̨ chǫ
Agreement.

•

In or around section 36, Bill 44 should acknowledge that public government cannot issue
permits respecting commercial harvesting unless the WRRB concludes that impacts on wildlife
will not be significant pursuant to section 13.3.1 and 14.3.1 of the Tłı̨ chǫ Agreement.

Tłı̨ chǫ Government thanks the Committee for the opportunity to make this supplemental submission.

Box 412 Behchokǫ̀ , NT, X0E 0Y0 • Tel: 867.392.6381 • Fax 867.392.6389 • www.tlicho.ca

INUVIALUIT GAME COUNCIL

April 25, 2019
Mr. Cory Vanthuyne
Chairman
Standing Committee on Economic Development and Environment
Northwest Territories Legislative Assembly
Yellowknife, NWT
By Email
ATTENTION: Mr. Michael Ball Committee Clerk
Dear Sir:
The Inuvialuit Game Council (“IGC”) is established by subsection 14(73) of the
Inuvialuit Final Agreement (the “IFA”). The IGC has authorities set out in section 14 of
the IFA. We have reviewed the legislation advanced by the Department of Environment
and Natural Resources (“ENR”) including Bill 38 the Protected Areas Act, Bill 44 the
Forest Act and Bill 39 the Environmental Rights Act. These Bills may affect the IGC,
Hunters and Trappers Committees and co-management tribunals set up by sections 11
and 14 of the IFA.
Attached please find our review and analysis of these Bills and their effects, as well as
our recommendations to the Committee. The IGC has already contacted the Clerk and
indicated its intention to appear before the Committee in Inuvik on April 26th. We make
this submission to supplement the oral presentation we will make that at that meeting.
If there are any questions do not hesitate to contact me.
Yours truly,

Vernon Amos
Chairman IGC
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Legal Counsel
Larry Carpenter, Chair, Joint Secretariat
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INUVIALUIT GAME COUNCIL PRESENTATION TO STANDING COMMITTEE ON BILLS 38,
39 AND 44
1

INTRODUCTION

The Government of the Northwest Territories Department of Environment and Natural Resources
(“GNWT-ENR”) has introduced a suite of new legislation to the Legislative Assembly. Among these
Bills are three (3) are intended to update and improve renewable resources management in the NWT.
Inuvialuit have been provided the opportunity to comment on these Bills.
Introductory comments for the Inuvialuit Game Council (“IGC”) are in Part 2 of this memo below.
Comments on the Protected Areas Act-Bill 38 are in Part 3. Comments on the Forest Act-Bill 44 are in
Part 4. Part 5 includes comments on the Environmental Rights Act-Bill 39.
2

THE IFA – THE IGC AND THE BILLS

The Inuvialuit Final Agreement (“IFA”) was the first comprehensive land claim agreement settled in the
NWT. It sets out a framework of rights and processes including co-management processes guaranteed
under section 35 of the Constitution Act, 1982. The IFA grants large areas of surface and subsurface
lands to Inuvialuit and establishes a unique system of co-management for the ISR. The principles set out
in section 1 of the IFA reflect government and Inuvialuit commitments to protect and preserve the Arctic
wildlife, environment and biological productivity.
The Inuvialuit Regional Corporation (IRC), the Inuvialuit Game Council (IGC), the Wildlife
Management Advisory Council (WMAC (NWT)) and other IFA institutions (collectively Inuvialuit)
have specific land claims based roles and authorities which may be affected by these Bills. Those
provisions are found in Sections 6, 7 and 14 of the IFA. In addition, IRC is the Crown’s treaty partner in
the Inuvialuit Settlement Region and party to the Intergovernmental Agreement on Lands and Resources
Management.1
The IFA is not as explicit about general protected areas matters (excluding section 12 and the North
Slope region) as other more recent land claims. Nonetheless, this suite of ENR Bills and the prospect of
future protected area proposals in the Western Arctic Region (WAR) will affect Inuvialuit rights and
engages Inuvialuit legal interests.
The IFA also establishes the Inuvialuit Game Council (“IGC”) to represent the collective inters of
Inuvialuit in wildlife. Since 1984 IGC has played a far reaching role in environmental matters which
affect both wildlife and the habitat and environment of the Inuvialuit Settlement Region (“ISR”).
Inuvialuit also have a fundamental interest in good renewable resource management in the ISR.
This submission is made on behalf of the IGC and Joint Secretariat tribunals established in sections 11
and 14 of the IFA.

1

Found as Schedule 5 to the NWT Lands and Resources Devolution Agreement.
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BILL 38: PROTECTED AREAS ACT

The Government of the Northwest Territories Department of Environment and Natural Resources
(“GNWT-ENR”) has developed a new Protected Areas Act (the “PAA” or “Bill”). The PAA is
currently before the Standing Committee on the Environment and Economy (“SCEE”), which will
consider the Bill between April 23 and May 22, 2019.
This part of our memo addresses the PAA Bill. Below we will:


review the PAA Bill and set out our comments on this legislation in relation to the framework of law
and process established by the IFA; and



provide the foundation for Inuvialuit recommendations to the SCEE and for the IGC’s presentation
at the Committee’s Inuvik hearing scheduled for April 26, 2019.

3.1

OVERVIEW OF THE PROTECTED AREAS ACT IN RELATION TO INUVIALUIT
AUTHORITIES

Inuvialuit are large land owners and the IFA establishes a unique co-management and decision-making
system dealing with wildlife and habitat, fisheries, environment and impact assessment. The IGC and
Hunters and Trappers Committees (“HTCs”) manage wildlife and have governance responsibilities in
relation to the exercise of Inuvialuit harvesting rights.
3.2

RECOMMENDATIONS

The PAA should include a new section which places a positive obligation on territorial officials to work
closely with IFA based co-management institutions.
4

FOREST ACT

The Government of the Northwest Territories (“GNWT”) Department of Environment and Natural
Resources (“ENR”) has developed a new Forest Act (the “FA” or “Bill”).
Our submission will:


Briefly review the FA Bill and set out our concerns with this legislation in relation to comanagement processes in the ISR; and



provide Inuvialuit recommendations to the SCEE and for the Board’s presentation at the
Committee’s Inuvik hearing scheduled for April 26, 2019.

4.1

OVERVIEW OF THE FOREST ACT

IGC and Inuvialuit co-managers were not invited to participate in the Technical Working Group
(“TWG”) developing this Bill. The version of the Bill distributed by the Minister of ENR on December
20, 2018 was the only one made generally available to Inuvialuit. Time to review and comment on the
Bill was limited. IGC joins with IRC in noting its disappointment about the ENR approach to
consultation on the forest legislation.
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It is important, despite differences between the IFA and settled claims in the Mackenzie Valley, for comanagement processes to be properly reflected in the Bill.
Some concerns and problems arise from the IGC’s review of Bill 44. We set them out in detail below.
4.2

COMMENTS ON THE FOREST ACT
■

■

4.3

The Supervisor’s authorities and role under sections 9, 11, 12 and 13 of the FA are set out with
no reference to co-management or collaboration. The Bill attempts to address these government
obligations through sections 4 and 7(2). Section 10 of the Bill is merely declaratory and makes
no contribution to co-management.
The Bill provides little in the way of positive direction to the Minister or Officials to ensure that
they meet the requirements of land claim agreements and take the initiative to ensure that comanagement is not just honoured but effective. We think the onus would be better placed directly
on GNWT officials to ensure these outcomes.
RECOMMENDED CHANGES TO BILL 44

We suggest that the Committee add a provision to the Bill requiring the Minister and his Officials to
work closely with Inuvialuit and collaborate in the co-management of forest and plants resources in the
Western Arctic.
To the extent that the Bill might authorize activities which will affect wildlife or habitat, IGC, HTCs and
IFA co-management wildlife tribunals must be involved in decision-making.

5

ENVIRONMENTAL RIGHTS ACT

Several concerns arise in relation to proposed Environmental Rights Act (“ERA”):
5.1

COMMENTS ON THE ERA

Investigations (s.8) -- the current Act (proposed for repeal) limits investigations to instances involving
the release of, or potential for release of, a contaminant into the environment. The Bill significantly
widens the potential scope of ERA investigations to include “any act or omission that has caused or is
likely to cause significant harm to the environment”. This section 8 language is broad enough to bring
the actions of Indigenous governments or co-management boards within the scope of the Bill’s
investigation provisions.
Subsection 9(4) allows the Minister to decline or discontinue an investigation. Paragraph 9(4)(a)
language does not make it clear, however, that the “boards and councils” established by land claims are
exempt. The words used require that these boards or councils be “created under an enactment or an Act
of Parliament”.
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IFA councils such as IGC are institutions resulting from land claim negotiations. They are established by
the land claim2 and the land claim is given effect by federal legislation. GNWT has not enacted
legislation in relation to the implementation of the IFA. It is not clear that subsection 9(4) of the Bill
really prevents investigations of IGC or IFA based co-management tribunal decisions. It should be made
very clear that these are not the kinds of decisions which should be investigated.
We note as well there are no limits in section 8 of the Bill on the acts or omissions which may be
investigated. The language is so broad that it reaches well beyond the acts or omissions of the GNWT or
its agents. Investigations should not be permitted is circumstances where the act or omission is clearly
covered by the regulatory system.
This investigation language could require the Minister to conduct an investigation into the actions of a
non-governmental third party. But the ERA includes no provisions requiring such parties to either
comply with or assist the Minister. This could make the investigation process long, difficult and
frustrating for all involved.
Few investigations were requested under the existing Act. Times have changed. GNWT should give
some thought to placing reasonable limits on the circumstances and the institutions and persons who can
be investigated.
Where an Indigenous government is acting in relation to Aboriginal rights or where a co-management
tribunal is acting in good faith, no investigation should be possible.
Environmental Rights of Action (s.13) – The Bill provides for a new right of action to residents of the
Northwest Territories. This creates a new statutory cause of action, allowing private citizens to start a
lawsuit in the NWT Supreme Court against any person who has caused or is likely to cause harm to the
environment. There is no requirement for the person starting the lawsuit to have any ties to the event,
any property interest or to have suffered any harm from the event. This provision side steps many of the
existing limits on the Courts’ involvement in environmental matters.
Section 10(3) of the Bill allows that where the party being sued has complied with all laws and permits,
there is ‘no action’. The difficulty is that this provision is only effective as a defence. This means that
any party that is sued under section 10 will have to go through the time and expense of a trial (or at least
a substantial effort defending) to prove that the party was in compliance.
Section 10(3) also has gaps. Only compliance with laws and permits provides a defence. Where a party
is complying with agreements or commitments outside of strict legislation or permits, the defence in
section 10(3) would not apply. For example, a party may have agreements or commitments to the
wildlife boards, or with an Indigenous government or a First Nation that the party is complying with.
These are not formal authorizations or standards under legislation or laws made by aboriginal
governments. The party being sued will not be able to use compliance with these agreements as a
defence. For example, a mining company may have private agreements with a First Nation about
managing impacts or mitigation measures for wildlife or habitat. However, compliance with the terms
of this agreement cannot be used as a defence, and the mining company could be found guilty of causing
harm to the environment.
2

See 14(73) of the IFA.
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More thought needs to be given to the scope and operation of the defence set out in subsection 10(3) of
the Bill.
5.2

RECOMMENDATIONS

Specific protections for Indigenous government organizations and co-management board should be built
into section 8.
The defences provided for in subsection 13(3) should be reviewed and expanded.

We thank the Committee for the opportunity to make these submissions.

RESPECTFULLY:

_____________________________
Chairman Inuvialuit Game Council
DATE: April 25, 2019
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NORTHWEST TERRITORY MÉTIS NATION

PRESENTATION TO THE STANDING COMMITTEE ON ECONOMIC
DEVELOPMENT AND ENVIRONMENT REGARDING:
BILL 38 - PROTECTED AREAS ACT
BILL 39 - ENVIRONMENTAL RIGHTS ACT
BILL 44 - FOREST ACT

SPEAKING NOTES

OF

GARRY BAILEY – PRESIDENT
HAY RIVER, NT, APRIL 24, 2019

Introductory Remarks
•

Good evening, Committee members and guests. My name is Garry Bailey. I am
President of the Northwest Territory Métis Nation (“NWT Métis Nation”). With me this
evening is our legal counsel, Mr. Shannon Cumming.

•

I would like to thank the Committee for coming to our traditional territory to hear our
concerns with the three Bills – the Protected Areas Act; the Environmental Rights
Act; and the Forest Act.

•

I propose to deal with our specific concerns with each Bill, starting with the Protected
Areas Act; then the Environmental Rights Act; and finally, the Forest Act.
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Overview
•

I would like to start with a brief overview of the NWT Métis Nation. The NWT Métis
Nation is recognized by GNWT as an Indigenous Government.

•

The NWT Métis Nation is comprised of Indigenous Métis from the communities of
Fort Resolution, Fort Smith and Hay River. We have a long history in the NWT
based upon our way of life, traditional harvesting practices, and use and occupation
of land before the assertion of sovereignty by Canada; and before the signing of
Treaties 8 and 11. The NWT Métis Nation was the backbone of the Hudson Bay
Company trading network throughout the NWT and beyond.
Land Claim Negotiations

•

The NWT Métis Nation signed a Framework Agreement with Canada and GNWT in
1996. The NWT Métis Nation signed a Land and Resources Agreement-in-Principle
with Canada and GNWT in 2015.

•

We are currently finalizing land, resources and governance negotiations with the
Government of Canada and the GNWT under the NWT Métis Nation Framework
Agreement. The matters under active negotiations include the same matters as
those described in– the Protected Areas Act; the Environmental Rights Act; and the
Forest Act. One of the fundamental outstanding issues remains, how the NWT
Métis Nation will be meaningfully involved in the co-management of land, resources
and water.

•

The NWT Métis Nation Land Claim Agreement under negotiation will be
constitutionally protected treaty under section 35 of the Constitution Act, 1982.
Devolution Commitments

•

The NWT Métis Nation is a party to the Devolution Final Agreement. We consented
to Devolution in good faith, with the expectation that the Government of the
Northwest Territories would change the way it does business with indigenous
governments when developing policy and legislation that may impact our Aboriginal
rights.

•

As a condition of Devolution, the NWT Métis Nation entered into the Northwest
Territories Intergovernmental Agreement on Lands and Resources Management
(2013) that included a process for the NWT Métis Nation to participate in the
Intergovernmental Council. The duties of the Intergovernmental Council include
reviewing and developing changes to GNWT laws respecting lands and resources:
5.

DUTIES OF THE COUNCIL

5.1

The duties of the Council are to:

(a) review the land and resource management systems of each Party;
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(b) review and develop any proposed changes to the systems described in
subsection (a), including:
(i) any associated legislative, policy or organizational changes that are
necessary to further the purpose and objectives listed in section 2.1; …
•

The purpose of the IGC is to formalize government to government relationships and
provide a meaningful role for indigenous governments in a cooperative and
coordinated management system for lands, resources and rights in respect of waters
in the Northwest Territories.

•

The IGC reflects the promise that NWT Devolution would foster government-togovernment relationships and co-development of legislation on land and resource
management.

Intergovernmental Council Process – Establishment of the Technical Working
Group
•

NWT Métis Nation technical representatives Jake Heron, chief negotiator, and
Shannon Cumming, legal counsel, participated in the GNWT Technical Working
Group process to develop the Protected Areas Act; the Environmental Rights Act;
and the Forest Act.

•

While we appreciate the opportunity for our officials to participate in the Technical
Working Group process, the draft Acts remain subject to our review with the political
leadership of the NWT Métis Nation to ensure the Acts do not adversely affect or
infringe our Aboriginal rights.

Consultation is Required to Uphold the Honour of the GNWT Prior to Passing the
Acts
•

On October 11, 2018, the Supreme Court of Canada released its reasons for
judgment in Mikisew Cree First Nation v. Canada (Governor General in Council),
2018 SCC 40 in respect to the Crown duty of consultation related to the
development of environmental legislation.

•

Importantly, the Court went to great lengths to confirm that the Crown owes a duty of
consultation when Crown action may adversely affect Aboriginal rights:
[25] … In instances where the Crown contemplates executive action that may
adversely affect s. 35 rights, the honour of the Crown has been found to give rise
to a justiciable duty to consult. …
[26] … The duty to consult ensures that the Crown acts honourably by
preventing it from acting unilaterally in ways that undermine s. 35 rights. …

Speaking Notes – President Garry Bailey
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•

The Court held there is a “strong incentive to consult ... before the passing of
legislation” (para 167).

•

The duty to consult is an obligation imposed by the honour of the Crown. “In instances
where the Crown contemplates executive action that may adversely affect s.35 rights,
the honour of the Crown has been found to give rise to a justiciable duty to consult…”
[para. 25].

•

The duty to consult ensures that the Crown acts honourably. [para. 26].

•

The NWT Métis Nation expects the GNWT to maintain the honour of the Crown in all
its dealings with us, particularly in respect to the consideration of our concerns as
the Acts may adversely affect the exercise of our Aboriginal rights. We look to the
GNWT to maintain the honour of the Crown while our land claim negotiations are
underway.

•

The NWTMN has requested a meeting with ENR Minister Robert C. McLeod to
address our concerns in respect to the PAA. A Government to Government meeting
is required to address our concerns before any final approval of the PAA. The
NWTMN is concerned that the schedule and time restriction rules of the Standing
Committee does not respect our Government to Government relationship.

Summary of Position on Legislation
Protected Areas Act – (“PAA”)
•

While the NWT Métis Nation does not oppose the introduction of the PAA into the
Legislative Assembly, I want to be clear that the NWT Métis Nation has the following
concerns with the PAA:
1) section 15(1)(b) enables the GNWT to establish a Protected Area with just one
Indigenous Government irrespective of whether other Indigenous groups are in
support;
2) the PAA must be expressly subject to carrying on of traditional renewable
resource harvesting activities by Indigenous persons; and
3) the PAA must include an express provision to enable future corridors for
transmission lines and roads for future development.
1. Establishment Must Involve All Affected Indigenous Groups

•

Section 15(1)(b) of the PAA has been structured to enable GNWT to proceed with
the establishment of a Protected Area with the support of only one Indigenous Group
under section 14 through an Establishment Agreement.
Speaking Notes – President Garry Bailey
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•

The NWT Métis Nation is very concerned that GNWT will use the PAA to prevent
any efforts by the NWT Métis Nation to question the proposed East Arm Protected
Area, even if there are no benefits to the NWT Métis Nation arising from a proposed
Establishment Agreement.

•

Under section 15(1)(b), if GNWT “determines” there are “irreconcilable differences”
during “negotiations” with an Indigenous group in respect to the proposed Protected
Area, GNWT can simply dispense with their free, prior and informed consent
mandated by the United Nations Declaration on the Rights of Indigenous Peoples
and merely engage in a consultation process under section 15(3) with the
Indigenous group.

•

This unilateral action by GNWT creates conditions where the interests of one
indigenous government will be preferred over the interests of another, which is
inconsistent with the honour of the Crown and GNWT’s commitment to a
government to government relationship with Indigenous governments.

•

The PAA cannot be used as a “wedge” to drive regional and community Indigenous
governments apart. The GNWT must give serious consideration to the potential
effect of such a clause on the relationships among and between public and
indigenous governments.

•

Further, we note that the term “irreconcilable differences” is utilized in divorce
proceedings for a “no-fault” divorce, and we question the appropriateness of such
drafting language in this proposed Act.

•

These provisions are not reflective of the government to government relationship we
have. It has the potential to set up a situation where the GNWT can take unilateral
action and play one Indigenous government against another, in order to fast-track a
protected area. The GNWT is duty bound to exhaust every effort to resolve
differences.
Amendment Required

•

We suggest that the sections on Establishment Agreements be amended to remove
any reference to the Minister taking unilateral action by proceeding with an
establishment agreement where only one indigenous government has “signed on”
through an Establishment Agreement. Subsection 14(4) could read as follows:
(4) The Minister shall make best efforts to enter
into an establishment agreement, on the
recommendation of the Executive Council, with one or
more Indigenous governments and organizations, but
a protected area may be established under section 17 if
(a) there is agreement with at least one of the
Speaking Notes – President Garry Bailey
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applicable Indigenous governments
and organizations, unless
paragraph 15(1)(b) applies; and
(b) the Government of the Northwest
Territories has discharged its duty to consult.
•

We further recommend that subsection 15(1)(b) – the provision on irreconcilable
differences – be removed in its entirety as this subsection does not uphold the
Honour of the GNWT to meaningfully address differences.
(b) the Executive Council determines that
(i) irreconcilable differences have
arisen during negotiation between
the Indigenous governments or
organizations that the Executive
Council identified should be parties
to an establishment agreement under
section 14,
2. Recognition of Traditional Harvesting Activities

•

Our next concern with the draft PAA is the provisions in respect of Aboriginal rights.
We are concerned that the PAA does not sufficiently protect Métis harvesting
activities in the protected area.

•

Section 3 of the PAA contains a general statement about the Act being interpreted in
a manner consistent with s. 35 of the Constitution Act, 1982:
3. This Act is to be interpreted in a manner consistent with the recognition and
affirmation of existing Aboriginal and treaty rights in section 35 of the Constitution
Act, 1982, including the duty to consult.

•

Despite this interpretation clause, it has been the experience of the NWT Métis
Nation that GNWT exercises a lot of discretion regarding GNWT’s interpretation of
its own obligations. GNWT’s property tax assessment of traditional use cabins
under the territorial Property Assessment and Taxation Act has created a situation of
GNWT infringing the ancillary rights of our members to build and use cabins.

•

Section 3 of the Property Taxation and Assessment Act provides a similar clause as
section 3 of the PAA: “Nothing in this Act shall be interpreted so as to affect
aboriginal rights.” Despite this clause, GNWT has been assessing some of our
cabins for taxation and has increased lease fees. Property taxation on cabins and
lease fees constitute an infringement of our Aboriginal rights, due to the effect it has
in terms of conflicting with our recognized Aboriginal rights. Indigenous Métis
Speaking Notes – President Garry Bailey
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Members have a right to build, use and occupy cabins incidental to traditional
harvesting purposes throughout the NWT Métis Nation traditional territory, without
paying an $840 lease fee and without being subject to property taxation. This issue
has been raised during land claim negotiations, during meetings with Cabinet
ministers, and senior GNWT officials. Despite these efforts of the NWT Métis
Nation, the Property Assessment and Taxation Act has not been amended to
exempt from taxation traditional use cabins used by Indigenous Métis Members.
The NWTMN will continue to advocate for the recognition of traditional use cabins
free from taxation and lease fees.
•

Accordingly, the PAA must provide an express provision about the exercise of
traditional harvesting activities. The PAA must contain a companion clause to that
found in the Canada National Parks Act1, which provides:
40.

The application of this Act to a park reserve is subject to the
carrying on of traditional renewable resource harvesting activities
by aboriginal persons.

•

Everything being equal, the PAA must meet the minimum threshold of the
Canada National Parks Act.

•

If, as we fear, the PAA passes without a change to the section dealing with
Establishment Agreements, the NWT Métis Nation will be left in a situation where
co-management bodies or ENR officers may make their own determination on
whether Métis have Aboriginal or treaty rights to harvest in the protected area.

•

This is fundamentally unfair to NWT Métis Nation: we worked tirelessly to have Métis
rights reinstated in Wood Buffalo National Park, and we will not stand by while the
GNWT or its co-management partners take steps to shut out the Métis from carrying
on activities in the area to be taken up for a territorial park.

•

Métis harvesters have a long and painful experience with being excluded from areas
such as Wood Buffalo National Park. We look to the GNWT to ensure that Métis
rights to harvest are not infringed by territorial legislation.

•

Section 27(3)(a) of the PAA provides wording that requires evidence of aboriginal
rights with an identification card that exceeds wording in the comparable Wildlife Act
section:
(3) A person claiming to exercise an Aboriginal
or treaty right in a protected area shall
(a) carry proper identification that provides
evidence that the person has an Aboriginal or treaty right;

1

S.C. 2000, c. 32
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For your reference, section 18(a) of the Wildlife Act provides:
18. …, a person claiming to exercise an Aboriginal or treaty
right to harvest wildlife in an area of the Northwest
Territories shall,
(a) while harvesting game or other prescribed wildlife, carry proper
identification to harvest in the area;
Amendment Required
•

Clause 27(7) must be deleted as the Wildlife Act deals with identification
requirements when harvesting. This provision is not consistent with section 18 of
the Wildlife Act:
27(3) A person claiming to exercise an Aboriginal
or treaty right in a protected area shall
(a) carry proper identification that provides
evidence that the person has an
Aboriginal or treaty right; and
(b) on request by an officer, show proper
identification to exercise the Aboriginal
or treaty right.

•

We believe the language found in the Canada National Parks Act is more
prescriptive in upholding the rights of Métis harvesters in a park. We suggest that
this language be incorporated into the PAA along the lines of:
A protected area is subject to the carrying on of traditional renewable resource
harvesting activities by aboriginal persons.
3. Corridors

•

Our next concern deals with transportation or transmission corridors. The NWT
Métis Nation is of the view that the legislation should make provision for corridors for
transportation and power transmission to allow for strategic economic development
initiatives such as the Taltson Hydroelectric expansion project.

•

The NWT Métis Nation views the Taltson Hydro Expansion Project as an opportunity
to decrease significantly the NWT’s dependence on greenhouse gas-producing
diesel power, and to spur environmentally-responsible economic development in the
areas to the east and north of Great Slave Lake.

•

We note that subsection 14(3)(z.2) deals with “requirements and processes for
approving transportation and transmission corridors” in the context of Establishment
Agreements.
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•

However, we have previously stated our concern with being excluded from
Establishment Agreements, so we take “cold comfort” from this provision.

•

We also note that subsection 36(1) allows the Minister, in the “public interest” to
identify land within a Protected Area for transportation or transmission corridors.
However, these actions are subject to subsection 36(2), which requires consultation
with any management boards established for the Protected Area.

•

We have serious doubts that a management board would agree to such a proposal.
We also know from our own experience with the Deze Energy Corporation that any
proposed corridors would likely meet strong resistance from the community of
Łutselk’e.

•

For the GNWT to depend on Section 36 for establishing corridors is like trying to put
toothpaste back in the tube: you are essentially asking to create a huge protected
area, then you are asking the park management authority to carve out an area for a
corridor. I think I know what their answer will be.

Environmental Rights Act (“ERA”)
•

The NWT Métis Nation supports the introduction of the ERA into the Legislative
Assembly. The Bill expands the scope of the existing ERA for investigations,
prosecutions of offences and bringing actions to protect the environment.

•

However, the ERA needs to provide a mechanism for an Indigenous Government to
make an application to GNWT if the Indigenous Government has grounds that an act
or omission has caused or is likely to cause significant harm to the environment.

•

We are aware that the former ERA was employed very infrequently.

•

It is our hope that the modernized ERA will ensure that the legislation is utilized as
needed, and that the right to a healthy environment is realized.

•

The NWT Métis Nation would like to be involved in the development of Regulations
for the ERA.

Proposed Amendment
The NWT Métis Nation propose the following amendment:
INVESTIGATIONS
Application for investigation
8. (1) Any adult resident or Indigenous Government in the Northwest
Territories who believes, on reasonable grounds, that
an act or omission has occurred that has caused or is
likely to cause significant harm to the environment,
Speaking Notes – President Garry Bailey
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may apply to the Minister for an investigation.

Forest Act (“FA”)
•

The NWT Métis Nation does not oppose the current Bill for the FA.

•

We do, however, have significant concerns with the process and timelines with the
Bill.

•

The NWT Métis Nation only saw a draft of the FA in December 2018, which did not
allow for sufficient time to engage with ENR officials on the policy and legislative
aspects of the FA Bill.

•

Without these government-to-government discussions, the FA would have better
reflected the principles that underpin other legislative initiatives.

•

It appears that much of the substance of the Bill will need to be taken up in the
regulation-making phases. This is not ideal for a number of reasons.

•

As well, it will require significant work at the Standing Committee stage to make the
required changes to the Bill, and we are concerned the Standing Committee process
is ill-equipped to undertake such substantive work.

•

The FA needs to provide express provision about the economic accommodation of
Indigenous rights. For example, the British Columbia Forest Act provides for various
accommodation measures with Indigenous groups, including: interim measures,
revenue sharing of Crown stumpage (e.g. royalties), establishment of a First Nations
Woodland Area (e.g. for management of areas), First Nations Tenure Opportunity
Agreement.

•

However, we take the GNWT at its word when they propose to work with indigenous
governments to further refine the FA through regulation-making processes.

•

We appreciate that ENR took steps in March to make additional provisions in the FA
to meet the concerns expressed by several indigenous governments.
o For example, the new language referencing renewable resource boards
provides comfort to indigenous governments currently in negotiations that the
FA will respect the structures set up under the Final Agreements – both those
which are concluded, and those yet to be concluded.
o In addition, we are pleased to see subsection 7(7), which provides that “The
Minister may enter into agreements with governments, persons, bodies or

Speaking Notes – President Garry Bailey
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organizations with respect to the Minister’s responsibilities under subsection
(1) and powers under subsection (5).
•

We look forward to continuing to work with ENR in developing a draft FA and
Regulations that can be supported by participating indigenous governments.

•

While the timelines proved challenging, given your legislative windows, your officials
worked diligently with indigenous governments to develop the policy and legislative
aspects of the legislation.

•

There were many times when your officials worked with their indigenous government
counterparts to seek creative solutions to develop approaches that achieved
mutually successful outcomes. I want to commend them for their hard work.

•

I believe this speaks to the success of the Technical Working Group in developing
the legislative initiatives, and I encourage you to continue to provide Ministerial
support and funding for ongoing collaborative work to develop the legislation and
regulations.

•

We are disappointed that two major pieces of legislation – the Waters Act and the
Environmental Protection Act – are “not ready for prime time”. These pieces are
critical to the overall management regime, and we will continue to work with you on
the legislation, when it comes forward.

•

Finally, I want to underscore the remarkable efforts that indigenous governments
have made to work together, and to work with you on these critical legislative
initiatives.

•

It is important that we take the time to reflect on what we have achieved in this
process.

•

Some of the participating indigenous governments have faced each other in a court
or in a political arena, and have taken hard positions on critical issues. We have
agreed to “drop our shields” and to work together for a common outcome.

•

In doing so, we have taken steps to develop a suite of legislation that could make us
all proud of our collaborative efforts – to work together, to seek common ground, and
to manage our land and resources as true partners, with shared powers and shared
responsibilities.

•

If we maintain our approach through the regulation-making process, we could
achieve the vision that the Devolution Agreement and the Northwest Territories
Intergovernmental Agreement on Lands and Resources Management Act promised.

•

We see this work as a key aspect of the GNWT’s interest in achieving reconciliation.
Speaking Notes – President Garry Bailey
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Summary
•

We look forward to the Committee giving due consideration to the concerns of the
NWT Métis Nation.

•

We also intend to file written submissions to the Committee that will set out our
concerns and suggestions in more detail.

•

I want to thank the Committee for coming to our communities. I would be happy to
answer any questions you may have.
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K’atlodeeche First Nation
Presentation to the Standing Committee on Economic Development and
Environment on Bills 38 – Protected Areas Act and Bill 44 - the Forest Act.
April 25, 2019

Overview
´KFN objectives
´KFN participation in the development
of Bill 38 and 44
´KFN comments on Bill 38 and Bill 44
´KFN recommendations.

KFN Objectives
´ Ensuring that legislation will not have an adverse impact on KFN
members in the exercise of constitutionally protected s. 35 rights.
´ Ensuring that the recognition and affirmation of KFN’s
constitutionally protected s. 35 rights are paramount
considerations in the development of land and resource
legislation in the NWT.
´ Properly framing the jurisdictions and authorities of the GNWT in
relation to the jurisdictions and authorities of KFN, other
Indigenous Governments and co-management boards
established pursuant to land claim agreements.
´ Establishing a positive framework for the further development of
a cooperative and coordinated system for the management of
lands, resources and rights in respect of waters in the Northwest
Territories between the GNWT and Indigenous Governments.

KFN Participation
in GNWT Legislative Development
´ KFN worked collaboratively with ENR and other IGOs in the development of
the legislative framework and drafting proposals for the Protected Areas
Act.
´ KFN is unable to recommend the process followed by ENR in developing
the draft Forest Act. It did not provide for effective IGO participation or
collaboration, and the draft Forest Act is seriously deficient as a result.
´ KFN believes that Indigenous Government participation in legislative
development is a vital part of the commitments made in the Devolution
Agreement and the Intergovernmental Agreement on Land and Resources
to coordinate and cooperate on matters related to lands and resource
management.
´ KFN remains committed to working with the GNWT and with other
Indigenous Governments to establish a positive framework for a
cooperative and coordinated system management of lands, resources
and rights in respect of waters in the Northwest Territories.

Land and Resource Legislation
Process Recommendations
´ Bill 44 was not developed using the co-drafting approach. There was
inadequate opportunity for dialogue, and no opportunity for ENR and
Indigenous Governments to seek consensus on the key provisions of draft
legislation through the technical working group before it was introduced.
´ In contrast, Bill 38 was extensively co-developed, and reflects substantive
consensus between GNWT and IGOs.
´ KFN believes that significant issues in Bill 44 could have been addressed had
the co-drafting process been followed.
´ KFN recommends including provisions in land and resource legislation
(including Bill 38 and 44) to require the Minister to collaborate with IGOs and
renewable resource management boards prior to developing regulations or
proposing future amendments.
´ KFN recommends that consideration be given to making amendments to the
Rules of the Legislative Assembly that require a Minister introducing public lands
and resource bills to the Assembly to confirm that the bill was co-developed in
collaboration with Indigenous governments, and to indicate whether or not the
bill has the support of Indigenous Governments.

Summary of KFN Comments
Bill 38 – Protected Areas Act
Potential Impact on Rights

Consultation/ Accommodation

MINIMAL. The Bill recognizes
the priority of Indigenous
rights, and provides
guarantees that no permits
or fees will be required to
exercise such rights in
protected areas.

EXTENSIVE. At a minimum,
consultation with KFN will be
required at each step in the
process of nominating,
reviewing, establishing, and
managing a protected area.

Recognition of Rights

STRONG. The Bill recognizes
that protected areas should
be managed through
cooperative and
collaborative governance
with of Indigenous
governments and
GNWT is required to seek KFN
organizations.
Any established protected
consent for a new protected
areas will be subject to the
area in KFN territory through a The Bill provides extensive
provisions of land claim and negotiated establishment
scope for shared decisionself-government agreements. agreement.
making in the management
of a protected area.

KFN Recommendations
Bill 38 – Protected Area Act
´ The definition of “land, resources and self-government agreement” should
be expanded to enable prescribed agreements between an Indigenous
government or organization and the GNWT to be included within the scope
of this term in the legislation by adding:
(c) any prescribed legally binding agreement;
´ This change would give that provisions relevant to protected areas that are
or will be negotiated between Indigenous Governments and the GNWT in
interim measures agreements, Recognition of Rights Agreements, and selfgovernment agreements not intended to be treaties are afforded priority
under this legislation.
´ This expanded definition appears in Bill 34 – Mineral Resources Act.

Summary of KFN Comments
Bill 44 – Forestry Act
Potential Impact on Rights

Consultation/ Accommodation

Recognition of Rights

MAJOR: The Bill proposes a
permit requirement for the
exercise of Aboriginal and
treaty rights. This is an
unwarranted and
unnecessary infringement of
rights.

SIGNIFICANT: The roles of IGOs
and RRCs are not fully reflected
in how key decisions are made
under the legislation.

SIGNIFICANT: IGOs have no
standing to appeal permit
decisions under legislation.

Other ENR legislation
provides express exemptions
for Aboriginal persons
exercising rights.

Consultation and decisionmaking outside of settled land
claim agreements is not well
considered.

Opportunities for IGOs to
meaningfully participate in
forest management planning
are unclear.

Bill 44 – Forest Act
KFN Key Recommendations
PERMITTING REQUIREMENTS INFRINGE ON ABORIGINAL AND TREATY RIGHTS
´ s. 36(1) – the activities listed as requiring permits under this section include a
range of activities that infringe on activities protected as Aboriginal and
Treaty rights.
´ If enacted as presently proposed, an Aboriginal person exercising s. 35
rights to cut timber in circumstances where regulations require a permit
would be subject to the search, seizure, arrest and punishment provisions of
the Act. Section 96 of this Bill provides for penalties of up to 100,000 and
imprisonment for up to one year on a first offense.
´ In contrast, both the Wildlife Act and the draft Protected Areas Act provide
express exemptions to Aboriginal rights holders from the requirement to
obtain permits to exercise an Aboriginal right – see s. 17(1) of the Wildife Act
and s. 27(1) of the Protected Areas Act.
´ There is no reasonable justification for this infringement.

Bill 44 – Forest Act
KFN Key Recommendations
NO EFFECTIVE ENGAGEMENT WITH INDIGENOUS GOVERNMENTS
´ s. 12 and 13 of the Bill give the Supervisor discretion over the development
of forest ecosystem management plans (“FEMPs”) and monitoring
programs.
´ s. 35(2) of the Bill requires FEMPs to be developed before harvesting
agreements are issued – this is positive - but there are no mandatory
requirements for monitoring or reporting.
´ Similarly, there are no express requirements for FEMPs or monitoring
programs to be developed in consultation and collaboration with IGOs, comanagement bodies, or with public engagment.
´ This compares unfavourably with s. 24 and 25 of the Protected Areas Act,
where cooperative planning with IGOs or management bodies is
mandatory, and where public engagement and reporting is required.

Bill 44 – Forest Act
KFN Key Recommendations
NO APPEAL MECHANISMS FOR INDIGENOUS GOVERNMENTS
´ 46(1) and 47(1) provides for rights of appeal by applicants and license
holders, but makes no such provisions for Indigenous Governments.
renewable resources boards, or local harvester committees. This is a major
deficiency in the Bill, as it leaves judicial review the only option to address
KFN concerns over permit decisions.
´ 46(3) of the Bill additional exempts decisions made by a renewable
resource board, council or Indigenous Government from appeals by permit
applicants and license holders, but this exemption does not extend to
decisions made by KFN pursuant to the Dehcho Interim Measures
Agreement, as it only applies to decisions made pursuant to “land,
resource and self-government agreements.”
´ There are no powers for the adjudicator or the Minister to direct an award of
costs to any party on an appeal under the Bill. This potentially exposes KFN
to significant costs to protect KFN rights.

Bill 44 – Forest Act
Additional Recommendations
´ “renewable resources boards” are defined, but there are no corresponding
definitions or references to “local harvesting committees” as in the Wildlife
Act (2014). Unlike the Wildlife Act, the Bill does not provide for local
harvesting committees to be established in areas without settled land
claims by agreement with the Minister. We recommend adopting
definitions and language similar to the Wildlife Act s. 14 to address this gap.
´ Further, the role of local harvesting committees established under land
claim agreements is not properly recognized, given that such committees
(not the co-management boards) have specific powers and responsibilities
under settled land claims and must consent to commercial forest
harvesting licenses in some instances (see Sahtu 14.1.7).

Bill 44 – Forest Act
Additional Recommendations
´ “sustainable use” does not include reference to cultural values. This is a
gap, as the definition of “sustainable forest management” references
social and cultural benefits.
´ “cultural continuity” defined as proposed in the Protected Area Act should
be included, and the definition of “sustainable use” should include cultural
continuity as an objective that must be maintained together with
ecological integrity and biodiversity.
´ “land, resource and self-government agreements” should be defined to
include “other prescribed agreements” as per our proposals on the
Protected Area Act.

Bill 44 – Forest Act
Additional Recommendations
Part 1
´ s.4, s. 7 - The reference to “applicable required roles” under land, resource
and self-government agreements is too narrow. Boards and councils have
discretionary authorities under land claim agreements in addition to their
prescribed responsibilities. We recommend dropping the term “required”
from the provision.
Part 2
´ There is now scope for intergovernmental agreements under s. 7(7).
However, is no reference to the responsibilities of local harvesting
committees in this Part. We recommend revised language as per s. 9 and s.
14 of the Wildlife Act.

Bill 44 – Forest Act
Additional Recommendations
Part 3
´ s. 9, 10 – the powers of the Supervisor are defined broadly, but are not
expressly subject to the same requirements as the Minister under s. 7. The
Supervisor should be subject to the same considerations as the Minister, and
should not be able to exercise powers and authorities under the Act without
regard to the requirements of s. 7(2) and s. 7(6) to ensure respect for
Aboriginal and treaty rights and to enhance cooperation and
collaboration with IGOs and co-management bodies.
´ s. 10 – Monitoring is entirely at the discretion of the Supervision. Monitoring
should always be mandatory for areas where forest ecosystem
management plans are in place. Where monitoring is carried out, reporting
to IGOs, co-management bodies and the public should also be required.
This provision should be amended to reflect these requirements.

“

2.1

The purpose of this Agreement is to formalize
government to government relationships and allow
the further development of agreements or other
arrangements among the GNWT and Aboriginal
governments for cooperative and coordinated
Management of Lands and Resources, recognizing
the rights, titles, jurisdiction and authority of each
Party …
INTERGOVERNMENTAL AGREEMENT ON LAND AND
RESOURCE MANAGEMENT (2014)

Mahsi!

”

NORTHWE ST TERRITORY MÉTIS NATION

May 3, 2019
Mr. Corey Vanthuyne, MLA
Chair, Standing Committee on Economic Development and Environment
Legislative Assembly of the Northwest Territories
Box 1320
4570-48th Street
Yellowknife, NT X1A 2L9
Dear Chair Vanthuyne:
Re: Northwest Territory Métis Nation – Further Written Submissions on Bill
38, 39 and 44 – Protected Areas Act, Environmental Rights Act and Forest
Act
Further to our appearance at the SCEDE meeting in Hay River on April 24 th, we
wish to thank the Committee for hearing our concerns with Bills 38, 39 and 44 –
the Protected Areas Act, Environmental Rights Act and Forest Act, respectively.
We are providing the following written submissions in addition to the speaking
notes filed with Committee on April 24th.
Protected Areas Act – (“PAA”)
While the NWT Métis Nation does not oppose the introduction of the PAA into the
Legislative Assembly, we expressed the following concerns:
1. section 15(1)(b) enables the GNWT to establish a Protected Area with just
one Indigenous Government, irrespective of outstanding and unresolved
issues of other Indigenous Governments;
2. the PAA must be expressly subject to the carrying on of traditional
renewable resource harvesting activities by Indigenous persons and not
provide more onerous identification requirements than the Wildlife Act;
and
3. the PAA must include an express provision to enable future corridors for
transmission lines and roads for future development.

BOX 720 • FORT SMITH, NT CANADA • X0E 0P0
PHONE: (867) 872- 2770 • FAX: ( 867) 87 2- 2772
TOLL- FREE PHONE: 1 866 872 6 866
WE BSI TE : N WTME TI SN A TI ON .CA

–2–

May 3, 2019

1.
Establishment Must Involve All Affected Indigenous Governments:
There is No place for “Irreconcilable Differences” in the PAA
Section 15(1)(b) of the PAA allows GNWT to proceed with the establishment of a
Protected Area with the support of only one Indigenous Government under
section 14 through an Establishment Agreement on the premise that there are
“irreconcilable differences” with other Indigenous Governments. The term
“irreconcilable differences” is utilized in divorce proceedings for a “no-fault”
divorce, and this proposed wording would enable to the GNWT to dispense with
its honourable duties. We want to be clear that the Honour of Crown requires the
Crown to make good faith efforts to meaningfully address the concerns of all
affected Indigenous Governments and to collaborate with Indigenous
Governments, which is an ongoing condition of Devolution. The GNWT is duty
bound to exhaust every effort to resolve differences with each affected
Indigenous Government. Accordingly, the honourable conduct of the GNWT to
act faithfully towards all Indigenous Governments can never give rise to
irreconcilable differences. The NWT Métis Nation is very concerned that GNWT
will use the PAA to frustrate existing and future negotiations between GNWT and
Indigenous Governments. Proceeding unilaterally with an establishment
agreement with just one Indigenous Government while other Indigenous
Governments are actively seeking accommodation measures is inconsistent with
the honour of the Crown and will complicate future management of the territorial
protected area. Proceeding with the establishment with a PAA without the broad
support of affected Indigenous Governments is also inconsistent with the
requirement for the “free, prior and informed consent” of an Indigenous
Government mandated by the United Nations Declaration on the Rights of
Indigenous Peoples.
We call upon Committee to propose the changes we have requested to address
our concern that the Minister may disregard NWT Métis Nation land, resource
and governance rights in an area under active negotiation, and proceed with the
establishment of a territorial protected area without NWT Métis Nation
involvement or consent.
This concern applies not only to the proposed East Arm Protected Area, but also
to other potential protected areas in the NWT. If subsection 15(1)(b) is not
amended, it may create a situation where a sponsoring Indigenous community
may use the establishment agreement process to undermine the Aboriginal and
Treaty rights of other groups in a candidate protected area. This would be an
unfortunate and unfair outcome of the PAA.
The PAA cannot be used as a “wedge” to drive regional and community
Indigenous governments apart. The GNWT must give serious consideration to
the potential effect of such a clause on the relationships among and between
public and indigenous governments.
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These provisions are not reflective of the government to government relationship
we have. You will note the Wildlife Act provides flexibility for the negotiation of
agreements with Indigenous Governments:
12. The Minister may enter into agreements with
governments, persons, bodies or organizations with
respect to the Minister’s responsibilities under
subsections 11(1) and (2).

Amendments Required


We recommend that Subsection 14(4) be amended to ensure the GNWT
complies with its honourable obligations to all affected Indigenous
Governments to read as follows:
(4) The Minister shall make best efforts to enter
into an establishment agreement, on the
recommendation of the Executive Council, with one or
more Indigenous governments and organizations, but
a protected area may be established under section 17 if
(a) there is agreement with at least one of the
applicable Indigenous governments
and organizations, unless
paragraph 15(1)(b) applies; and
(b) the Government of the Northwest
Territories has discharged its duty to consult.



We further recommend that subsection 15(1)(b) – the provision on
irreconcilable differences – be removed in its entirety as this subsection does
not uphold the Honour of the GNWT to meaningfully address differences.
(b) the Executive Council determines that
(i) irreconcilable differences have
arisen during negotiation between
the Indigenous governments or
organizations that the Executive
Council identified should be parties
to an establishment agreement under
section 14,

2.

Recognition of Traditional Harvesting Activities

Our next concern with the draft PAA is the provisions in respect of Aboriginal
rights. We are deeply concerned that the PAA does not sufficiently protect
Indigenous Métis harvesting activities in a protected area.
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Section 3 of the PAA contains a general statement about the Act being
interpreted in a manner consistent with s. 35 of the Constitution Act, 1982:
3.

This Act is to be interpreted in a manner consistent with the recognition and
affirmation of existing Aboriginal and treaty rights in section 35 of the Constitution
Act, 1982, including the duty to consult.

Despite this interpretation clause, it has been the experience of the NWT Métis
Nation that GNWT exercises a lot of discretion regarding GNWT’s interpretation
of its own obligations. GNWT’s property tax assessment of traditional use cabins
under the territorial Property Assessment and Taxation Act has created a
situation of GNWT infringing the ancillary rights of our members to build and use
cabins.
Section 3 of the Property Taxation and Assessment Act provides a similar clause
as section 3 of the PAA: “Nothing in this Act shall be interpreted so as to affect
aboriginal rights.” Despite this clause, GNWT has been assessing some of our
cabins for taxation and has increased lease fees. Property taxation on cabins
and lease fees constitute an infringement of our Aboriginal rights, due to the
effect it has in terms of conflicting with our recognized Aboriginal rights.
Indigenous Métis Members have a right to build, use and occupy cabins
incidental to traditional harvesting purposes throughout the NWT Métis Nation
traditional territory, without paying an $840 lease fee and without being subject to
property taxation. This issue has been raised during land claim negotiations,
during meetings with Cabinet ministers, and senior GNWT officials. Despite
these efforts of the NWT Métis Nation, the Property Assessment and Taxation
Act has not been amended to exempt from taxation traditional use cabins used
by Indigenous Métis Members. The NWT Métis Nation will continue to advocate
for the recognition of traditional use cabins free from taxation and lease fees.
Accordingly, the PAA must provide an express provision about the exercise of
traditional harvesting activities. The PAA must contain a companion clause to
that found in the Canada National Parks Act1, which provides:
40.

The application of this Act to a park reserve is subject to the
carrying on of traditional renewable resource harvesting
activities by aboriginal persons.

Everything being equal, the PAA must meet the minimum threshold of the
Canada National Parks Act.
If, as we fear, the PAA passes without a change to the section dealing with
Establishment Agreements, the NWT Métis Nation will be left in a situation where
co-management bodies or ENR officers may make their own determination on
whether Indigenous Métis have Aboriginal rights to harvest in a protected area.
1

S.C. 2000, c. 32
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This is fundamentally unfair to NWT Métis Nation: we worked tirelessly to have
Indigenous Métis rights reinstated in Wood Buffalo National Park, and we will not
stand by while the GNWT or its co-management partners take steps to shut out
the Métis from carrying on activities in the area to be taken up for a protected
area.
Indigenous Métis harvesters have a long and painful experience with being
excluded from areas such as Wood Buffalo National Park. We look to the GNWT
to ensure that Métis rights to harvest are not infringed by territorial legislation.
Section 27(3)(a) of the PAA provides wording that requires evidence of aboriginal
rights with an identification card that exceeds wording in the comparable Wildlife
Act section:
(3) A person claiming to exercise an Aboriginal
or treaty right in a protected area shall
(a) carry proper identification that provides
evidence that the person has an Aboriginal or treaty right;
This section provides a more onerous requirement by requiring “evidence” of
rights, which is not contained in section 18(a) of the Wildlife Act:
18. …, a person claiming to exercise an Aboriginal or treaty
right to harvest wildlife in an area of the Northwest
Territories shall,
(a)
while harvesting game or other prescribed wildlife, carry
proper identification to harvest in the area;
Effectively, the PAA would undermine the exercise of the Aboriginal rights of
Indigenous Métis as an ENR Officer can request an Indigenous Métis provide
“evidence” of their right. This is an untenable situation which could result in an
Indigenous Métis being charged while harvesting in a protected area.
Amendment Absolutely Required
Clause 27(7) must be deleted as the Wildlife Act deals with identification
requirements when harvesting. This provision is not consistent with section 18 of
the Wildlife Act:
27(3) A person claiming to exercise an Aboriginal
or treaty right in a protected area shall
(a) carry proper identification that provides
evidence that the person has an
Aboriginal or treaty right; and
(b) on request by an officer, show proper
identification to exercise the Aboriginal
or treaty right.
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If this amendment is not provided we will oppose the establishment of any
protected area.
We believe the language found in the Canada National Parks Act is more
prescriptive in upholding the rights of Indigenous Métis harvesters in a park. We
request that this language be incorporated into the PAA along the lines of:
A protected area is subject to the carrying on of traditional renewable
resource harvesting activities by aboriginal persons.
3. Corridors
Our next concern deals with transportation or transmission corridors. The NWT
Métis Nation is of the view that the legislation should make provision for corridors
for transportation and power transmission to allow for strategic economic
development initiatives such as the Taltson Hydroelectric expansion project.
The NWT Métis Nation views the Taltson Hydro Expansion Project as an
opportunity to decrease significantly, the NWT’s dependence on greenhouse
gas-producing diesel power, and to spur environmentally-responsible economic
development in the areas to the east and north of Great Slave Lake.
We note that subsection 14(3)(z.2) deals with “requirements and processes for
approving transportation and transportation corridors” in the context of
Establishment Agreements. However, we have previously stated our concern
with being excluded from Establishment Agreements, so we take “cold comfort”
from this provision.
We also note that subsection 36(1) allows the Minister, in the “public interest” to
identify land within a Protected Area for transportation or transmission corridors.
However, these actions are subject to subsection 36(2), which requires
consultation with any management boards established for the Protected Area.
We have serious doubts that a management board would agree to such a
proposal. We know from our own experience with the Deze Energy Corporation
that any proposed corridors would likely meet strong resistance from the
community of Łutselk’e, which has opposed the Deze Energy proposal and has
pursued its own community interests for power generation.
If the GNWT were to depend on Section 36 for establishing corridors, it would
amount to an offloading of its land management responsibilities to a
management authority with a potentially limited membership and a markedly
different mandate for managing a protected area. This offloading could place into
jeopardy any proposed economic development activities in the entire region not
linked to the TDN “conservation economy”. The NWT Métis Nation prefers a land
management regime that balances the protection of the environment with
responsible economic development initiatives.
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Environmental Rights Act (“ERA”)
The NWT Métis Nation supports the introduction of the ERA into the Legislative
Assembly. The Bill expands the scope of the existing ERA for investigations,
prosecutions of offences and bringing actions to protect the environment.
However, the ERA needs to provide a mechanism for an Indigenous Government
to make an application to GNWT if the Indigenous Government has grounds to
believe that an act or omission has caused or is likely to cause significant harm
to the environment.
We are aware that the former ERA was employed very infrequently. It is our hope
that the modernized ERA will ensure that the legislation is utilized as needed,
and that the right to a healthy environment is realized.
The NWT Métis Nation would like to be involved in the development of
Regulations for the ERA.
Proposed Amendment
The NWT Métis Nation proposes the following amendment:
INVESTIGATIONS
Application for investigation
8. (1) Any adult resident or Indigenous Government in the Northwest
Territories who believes, on reasonable grounds, that an act or omission
has occurred that has caused or is likely to cause significant harm to the
environment, may apply to the Minister for an investigation.
Forest Act (“FA”)
The NWT Métis Nation has significant concerns with the process and timelines
with the FA Bill. The NWT Métis Nation only received a draft of the FA in
December 2018, which did not allow for sufficient time to engage with ENR
officials on the policy and legislative aspects of the FA Bill. Had we had an
opportunity to engage in these government-to-government discussions, the FA
would have better reflected the interests of the NWT Métis Nation and other
Indigenous Governments. We agree with our counterparts from the Sahtu
Secretariat Incorporated that the FA would benefit from a further review by the
Technical Working Group.
It appears that much of the substance of the Bill will need to be taken up in the
regulation-making phases, which is not an ideal situation as the regulations are
not subject to the same scrutiny as your Committee process. The FA needs to
include express provision about the economic accommodation of Indigenous
rights. For example, the British Columbia Forest Act provides for various
accommodation measures for Indigenous groups, including: interim measures,
revenue sharing of Crown stumpage (e.g. royalties), establishment of a First
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Nations Woodland Area (e.g. for management of areas), First Nations Tenure
Opportunity Agreement.
Process Issues
Technical Working Group
The work of the Technical Working Group is critical to advancing the legislative
and regulatory changes required to achieve the vision of the Devolution
Agreement. If we maintain our approach through the regulation-making process,
we could achieve the vision that the Devolution Agreement and the Northwest
Territories Intergovernmental Agreement on Lands and Resources Management
Act promised. We see this work as a key aspect of the GNWT’s interest in
achieving reconciliation. That said, there are opportunities for improvement,
which we will comment on briefly below.
Role of Standing Committee
We appreciated the thoughtful and forthright discussions with Committee
members at the SCEDE hearing in Hay River on April 24th. You will recall that
Committee members asked some questions about the role of Committee in the
legislative development process:
1. Committee did not see the proposed legislation until just before first
reading. How does the NWT Métis Nation see the role of Committee
in developing legislation going forward?
The NWT Métis Nation believes that Committee can play a significant role in
ensuring that legislative initiatives have been developed in accordance with the
principles enunciated in the Northwest Territories Intergovernmental Agreement
on Lands and Resources Management (the IGA). The IGA provided [at para. B]
that
… devolution shall be effected in a manner that establishes a framework for a
cooperative and coordinated management system for lands, resources and rights in
respect of waters in the Northwest Territories I which the Government of the Northwest
Territories, Aboriginal Governments and the residents of the Northwest Territories
participate. [emphasis added]

The NWT Métis Nation views the Crown as indivisible, and strives to develop
collaborative working relationships with the GNWT, whether it be Cabinet, regular
MLAs or officials. We see no impediments to Committee getting briefed as the
legislative initiatives develop. That is a matter for the Legislative Assembly to
address.
We support the principle that all MLAs – not just the Cabinet side – should be
kept apprised of work on the legislative initiatives. In addition, we believe the
Committee can act as a “check” on unilateral Cabinet decisions to move ahead
with legislation that may disregard the concerns of Intergovernmental Council
members such as the NWT Métis Nation.
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While the GNWT operates on a consensus system, it is also evident that Cabinet
can block vote on major items such as legislation. Accordingly, the MLAs on the
Committee may have the opportunity to influence Cabinet decisions by
recommending changes or, if required, voting against the legislation. You will
note there were key changes made to the Wildlife Act between the 2nd and 3rd
reading as a result the Committee review process that factored in the concerns of
Indigenous Governments.
We believe the Committee has demonstrated its considerable skills in assessing,
reviewing and making recommendations to legislation. Unfortunately, we also
observe that the Committee can lack discipline in voting as a block to maintain
critical positions on issues such as legislative initiatives. In the current Assembly,
we have seen some MLAs break ranks and vote with Cabinet on key issues,
some of which are against the interests of Indigenous Governments. The
potential lack of voting discipline can undermine the Committee in its attempts to
exert its influence in the legislative development process.
2. The Departments of Environment and Natural Resources, Industry,
Tourism and Investment (ITI), and Lands, respectively, had different
approaches for developing the legislative initiatives. What lessons
were learned from the different approaches taken by GNWT
Departments in bringing legislative initiatives forward?
We offer some observations in the spirit of improving the process.
With respect to ENR, as we stated in our appearance before Committee we are
generally pleased with the collaborative process. We did, however, see a change
from the approach taken during the development of the legislation for the Wildlife
Act and Species at Risk Act. In that approach, Department of Justice legislative
drafters participated in meetings with the TWG to develop draft legislative text.
This did not happen with the current suite of legislative initiatives.
We also believe the volume and complexity of legislation ENR was saddled with
created capacity challenges that required some key timelines to be pushed back.
We also recognize that decisions may have been made at the political level to
advance other Departments’ legislation, such as ITI’s Mineral Resources Act,
which may have implicated timelines for ENR legislation. The timelines for
introducing the legislation were especially daunting.
The takeaway for the NWTMN is that the more substantial and complex the Bill,
the more time and effort should be dedicated to develop the draft legislative text.
With respect to ITI, we believe the combination of effective collaborative work by
ITI officials and political support for moving the legislation forward resulted in a
successful outcome to the collaborative process, provided ITI addresses certain
concerns we will table next week. As was the case with ENR, we appreciated the
work of ITI officials to seek creative solutions and reach common ground on
resolving key issues for the legislation. We did observe that the oil and gas
legislation (Oil and Gas Operations Act and Petroleum Resources Act) did not
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seem to receive the same attention as the MRA, but we do not fault officials for
the work done on those legislative pieces.
With respect to the Department of Lands, we are disappointed with the approach
taken with its legislation. The proposed Act was essentially a “mail drop”
exercise, and we have had no meetings with Lands officials to scope out the
legislation or engage as a TWG. We cannot comment on the process because, in
our view, there has been no process to develop this Act, certainly not as
envisaged by the Intergovernmental Agreement . We look forward to meaningful
engagement with Lands as the legislation proceeds as GNWT still has a
continued duty of consultation with the NWT Métis Nation.
3. Does the NWT Métis Nation have any reflections on the co-drafting
process?
We commented on this question in our response to question 2 (above). We
continue to believe that the co-drafting process is the best approach for
cooperative and collaborative management of land and resources as envisioned
in the IGA, and we encourage Committee to advocate for this approach going
forward.
In closing, we thank you for the opportunity to appear before Committee, and we
look forward to recommendations on the legislation consistent with what we have
worked so hard to achieve.
Sincerely,
NORTHWEST TERRITORY MÉTIS NATION

Garry Bailey,
President
c.c.:

Lloyd Cardinal, President, Fort Resolution Métis Council
Ken Hudson, President, Fort Smith Métis Council
Trevor Beck, President, Hay River Métis Government Council
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LKDFN Participation in Bill 38
UNDRIP Article 19
States shall consult and
cooperate in good faith with the
indigenous peoples concerned
through their own
representative institutions in
order to obtain their free, prior
and informed consent before
adopting and implementing
legislative or administrative
measures that may affect them.

• LKDFN worked collaboratively with
ENR and other Indigenous
Governments in the development
of the legislative framework and
drafting proposals for the
Protected Areas Act.
• Our proposals reflected LKDFN’s
experience developing a modern
framework for shared decisionmaking for Thaidene Nëné,
drawing on on best practices in
Canada and around the world.

LKDFN Objectives
Ensuring that legislation will not have an adverse impact on
constitutionally protected s. 35 rights.
Ensuring recognition and affirmation of Indigenous rights and
the treaty relationship.
Properly framing the jurisdictions and authorities of the GNWT
in relation to the jurisdictions and authorities of LKDFN.
Ensuring that protected areas will be managed under a shared
decision-making framework with participating Indigenous
Governments.
Co-developing legislation that will be a leading model for
Canada and the world.

LKDFN Summary Comments
Potential Impact on Rights
MINIMAL. The Bill recognizes
the priority of Indigenous
rights, and provides
guarantees that no permits or
fees will be required to
exercise such rights in
protected areas.

Consultation/ Accommodation
EXTENSIVE. At a minimum,
consultation with LKDFN will be
required at each step in the
process of nominating,
reviewing, establishing, and
managing new protected areas.

GNWT will be required to seek
LKDFN consent for any new
Any established protected
areas must respect Indigenous protected areas in LKDFN
territory through a negotiated
rights, and will be subject to
establishment agreement.
the provisions of land claim
and self-government
agreements.

Recognition of Rights
STRONG. The Bill recognizes
that protected areas should
be managed through
cooperative and collaborative
governance through
establishment agreements
with participating Indigenous
governments and
organizations.

Bill 38 provides extensive
scope for shared decisionmaking in the management of
a protected area.

Thaidene Nëné - Benefits
• All of Thaidene Nëné remains subject
to treaty and aboriginal rights.
• Rights-based activities in Thaidene
Nëné are guaranteed.
• Local residents and visitors will be
able to use Thaidene Nëné much as
they do now.
• No industrial development.
• Provisions for access corridors.
• Infrastructure and services will be
developed to support park purposes.

• Shared management through a
consensus board.
• Initial direct employment in Lutsel K’e
resulting from Thaidene Nëné will be
18 positions, including at least 8 fulltime jobs.
• A visitor, heritage, and operations
centre will be built in Lutsel K’e.
• $32M federal expenditure over first
12 years, and $3M/year ongoing.
$290,000/year GNWT expenditure
during the first 3 years.

LKDFN Recommendations
Bill 38 – Protected Area Act
• ENACT THE LEGISLATION BY JUNE 2019.
• LKDFN has been actively working for over 40 year to establish the right
conditions for Thaidene Nëné. Now is the time to act. We have the right
conditions. We have concluded establishment agreements with the current
governments, developed our own management capacity, and obtained
public and private commitments for long-term funding and support of our
Guardian program.
• 88% of our full membership voted in favour of establishment.
• Canada will pass federal legislation by June, and is ready to sign in July
2019.
• A delay on the part of the Legislative Assembly in enacting the Protected
Areas Act will put LKDFN’s long-term funding and long-term jobs at risk.
• The conditions are right – but the window is closing for this government.

Feb
‘19

Mar
‘19

May
‘19

Lutsel K'e Establishment
Federal Establishment
•Finalize Establishment
Agreements with Canada and
GNWT Establishment
•Introduction of legislation
GNWT

•Ratify Establishment
Agreements
•LKDFN Ratification Vote
February 19, 2019 – 88%
support

(Bill C-97) to add Thaidene
Nëné to Schedule B of the
Canada National Parks Act.

Enact Territorial Protected
Areas Act and establishment
regulations for Thaidene Nëné
Territorial Protected Area.

July 2019 Signing
Ceremony
Thaidene Nëné
Established as:
a federal National
Park Reserve;
a Territorial
Protected Area;
and
An Indigenous
Protected Area

LKDFN Recommendations
Bill 38 – Protected Area Act
• Legislative Assembly needs to recognize the work done by LKDFN and
GNWT since 2014 towards Thaidene Nëné establishment.
• s. 17(1): only a candidate protected area may be established as a
protected area.
• Bill should include a transitional provision recognizing Thaidene Nëné
is a candidate protected area, and that all of the steps taken to date
by LKDFN and GNWT fulfill the procedural requirements under s. 14
and s. 16.

LKDFN Recommendations
Bill 38 – Protected Area Act
• Legislative Assembly needs to recognize the work done by LKDFN and
GNWT since 2014 towards Thaidene Nëné establishment.
• s. 17(1): only a candidate protected area may be established as a
protected area.
• Bill should include a transitional provision recognizing Thaidene Nëné
is a candidate protected area, and that all of the steps taken to date
by LKDFN and GNWT fulfill the procedural requirements under s. 14
and s. 16.

LKDFN Recommendations
Bill 38 – Protected Area Act
Transitional Provision:
Thaidene Nëné is designated as a candidate protected area for the
purposes of this Act, and any actions taken in relation to Thaidene Nëné
prior to this Act coming into force continue in effect as if such actions
had been taken under this Act.

LKDFN Recommendations
Bill 38 – Protected Area Act
• The definition of “land, resources and self-government agreement”
should be expanded to enable prescribed agreements between an
Indigenous government or organization and the GNWT to be included
within the scope of this term in the legislation by adding:
•
(c) any prescribed legally binding agreement;
• This change would give that provisions relevant to protected areas
that are or will be negotiated between Indigenous Governments and
the GNWT through interim measures agreements, Recognition of
Rights Agreements, and or self-government agreements not intended
to be treaties are afforded equal priority under this legislation.
• This expanded definition appears in Bill 34 – Mineral Resources Act.

G WICH ' IN L AND U SE P LANNING B OARD
P.O. Box 2478 ● Inuvik, NT ● X0E 0T0 ● Tel: (867) 777-3506 ● Fax: (867) 777-3516

May 3, 2019

Mr. Cory Vanthuyne, Chairman
Standing Committee on Economic Development and Environment (SCEDE),
Northwest Territories Legislative Assembly
Yellowknife NT X1A 2L9
Email: Cory_Vanthuyne@gov.nt.ca

Re: Protected Areas Act (Bill C 38)
Dear Mr. Vanthuyne:
The Gwich’in Land Use Planning Board (the “GLUPB” or “Board”) is established pursuant to s.24.2.1 of the
Gwich’in Comprehensive Land Claim Agreement (the “GCLCA” or “Agreement”). The Board is guided by
principles outlined in Chapter 24 of the GCLCA for land use planning in the Gwich’in Settlement Area (the
“GSA”), including that “the plan shall provide for the conservation, development and utilization of land,
resources and waters in the GSA”, and that “in doing so special attention shall be devoted to lands used by the
Gwich’in for harvesting and other uses of resources and the rights of the Gwich’in under this Agreement”.1
The Planning Board’s legal authorities are further described in Part 2 of the Mackenzie Valley Resource
Management Act (the “MVRMA”).
We would like to start by commending the work that the GNWT has done, in partnership with Indigenous
Governments through the Technical Working Group, on the Protected Areas Act (the “PAA”) to develop this
legislation as a means to permanently protect areas for the continued ecological and cultural integrity of
lands, waters and wildlife of the NWT. The Board recognizes and respects that the systems and concepts of
co‐management are evolving in the NWT, and that they will continue to evolve under Devolution and as new
land and resource and self‐government agreements are negotiated.
It is, however, our view after having reviewed Bill C‐38 that this proposed regime could be strengthened on a
number of fronts to bring increased clarity to how the PAA will work within the existing system of integrated
land and water management in the GSA and throughout the NWT. As currently drafted, the Bill falls short of
adequately achieving this goal.
While our submission deals exclusively with our land use planning mandate and authorities under the GCLCA
and the MVRMA, we would like to recognize interventions made to the ENR Deputy Minister by the Gwich’in
Tribal Council and the Gwich’in Renewable Resources Board in January 2019, which point to similar
deficiencies in the Bill in respect of how co‐management systems are not adequately addressed2. This same
point was expressed collectively by all of the Renewable Resources Boards of the Mackenzie Valley in the NWT
to the ENR Deputy Minister in January:
“the inclusion of the co‐management system would add clarity about the relationship of this
legislation to land claims and treaty and Indigenous rights. It would simplify implementation of the
1
2

GCLCA, 24.2.4 (b) and (d)
GTC Submission Re: Draft Protected Areas Act (PAA) to ENR DM, R.C McLeod, January 18th, 2019.
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legislation and save time, money and frustration in the establishment and management of
protected areas in the NWT”3.
We also submit that earlier engagement by Boards on the drafting of this Bill would have likely resulted in an
Act that better reflects how the protected areas framework fits within the co‐management system in place
within the GSA and beyond.
Specific to land use planning, we have two fundamental issues that we would like to bring to SCEDE’s
attention:
1.

We question whether a protected area could actually be established without first amending a
regional land use plan, due to the prevailing nature of the GCLCA with respect to land use planning
under chapter 24, and its enabling legislation. This deserves attention in the Act.
 There is an important intersection between the PAA and the MVRMA frameworks that is not
expanded upon in the current drafting.
 As background, in order to amend a land use plan under s.48 of the MVRMA, the Board must
initiate processes that include providing for notice and public hearings, followed by approvals
from the signatories. This may take significant time and needs to be considered by the Minister
responsible for a candidate area.
 If the Land Use Plan hasn’t been amended to address the protected area, there is the potential
for a conflict between the two legal instruments.4
 ENR should consider this matter with respect to the proposed PAA language regarding plan
amendments, and how the requirement of the signatories of the plan to approve an amendment
might integrate with their engagement and consultation processes as currently described in the
draft PAA.

2.

Based on this important intersection described above, we don’t believe that the provision of
“notice” is sufficient and should be supplemented with targeted consultation for the purposes of
coordinating amendments/establishment processes, and also for providing input, where required,
into various instruments in the Act.
 Currently, the Minister is only required to provide notice to the GLUPB at specific stages of the
process. This in unreasonable and not in the spirit of collaboration, given the very prominent
role that the GLUPB plays, and will continue to play with respect to its authorities respecting
conservation planning in the GSA.
 We are of the opinion that the Bill would be improved if the Minister was required to carry out
statutory consultation, or at a minimum, engagement with the land use planning boards during
the establishment process.
 Specifically, the Minister should consult with the Board on matters dealt with in s.11 and 17 of
the Act, which could include, for example: the provision of advice on how to achieve protection
of an area on an interim basis using the land use plan; with respect to regulation‐making related
to zoning within protected areas in the GSA; and, any other matter the Minister wished to seek
advice and input on from the Board.

GRRB, SRRB, WRRB Submission re: Consultation on Protected Areas Act – RRB’s, to ENR DM R.C McLeod, January 18th,
2019
4
For background, we have attached Figures 19 and 20 from our current land use plan that demonstrate zoning and
generalized best practices regarding conformity checks.
3
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Recommended Changes to the PAA
Based on our concerns as expressed above, the GLUPB recommends the following amendments be considered
and supported by SCEDE and inserted into the Bill by ENR prior to 3rd reading:
1. Add a reference to the “land use planning boards” in the second “Whereas” clause.
2. Add a phrase to the purpose statement (s.2), similar to that of the proposed Mineral Resources Act,
that would expand the statement to acknowledge the role of existing land, resources and self‐
government‐based institutions. It could read,
“The purpose of this Act is to support and promote the protection,
conservation and maintenance of biodiversity, ecological integrity, and
cultural continuity of the Northwest Territories through the creation of a
representative network of protected areas intended to be permanent and in
a manner that complements established and future systems for
collaborative management of land and natural resources in the Northwest
Territories”.
3. Add a definition to the Bill for “land use planning board or body” because it is referenced in the
legislation. It could read:
“land use planning board” means a board established under a land, resources
and/or self‐government agreement, that is composed of members who are
designated, nominated or appointed by an Indigenous government or
organization, and members who are appointed by government, and that has a
legislated role respecting land use planning in an area of the Northwest
Territories”.
4. Change the focus from “notice” to “consultation” in section 12(3):
“ If there is a land use planning board or body with a role related to an existing
land use plan or a land use plan being developed in a region that includes any
part of a candidate protected area, the Minister shall, without delay, carry out
consultation with that board or body with the intent to satisfy him or herself
that the requirements related to land use planning within s.11(1) and 17(3)
can be met”5 .
5. Expand section 16(4) to include a reference to the required amendment process in the MVRMA.
Suggested text includes:
“If there is a land use planning board or body with a role related to an existing
land use plan or a land use plan being developed in a region that includes any
part of a candidate protected area, the Minister shall:
a) without delay, give notice of the intention to establish a protected
area under section 17 to that board or body before the protected area

For example, it would be beneficial for the Minister to engage with the land use planning board or body to ensure adequate
“interim protection” of an area [s.11(1)(e)(ii)] can be made through an amendment to a land use plan. The Minister may also
want to consult/engage with the Board respecting specific zoning approaches (s.17(3)(c)]
5
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is established, and provide a description of the boundary or a map of
the area; and,
b) ensure that the establishment process conforms with the process
required under legislation6 to bring effect to required amendments of
an existing land use plan”.
6. Also expand section 26(5) in relation to changes of a PA or de‐registering a PA in a similar manner
recommended to s.16(4):
“If there is a land use planning board or body with a role related to an existing
land use plan or a land use plan being developed in a region that includes any
part of a protected area, the Minister shall:
c) without delay, give notice of a change in size or de‐registration of a
protected area under this section; and,
d) ensure that the process of making a change in size or de‐registering of
a protected area conforms with the process required under
legislation7 to bring effect to required amendments of an existing land
use plan”.
If these amendments are not possible, at a minimum, the PAA should include a new section which places onus
on territorial officials to work closely with co‐management institutions.
Thank you for the opportunity to provide our input into this Bill. In conclusion, we would like to recommend
that ENR ensure the GLUPB and other co‐management bodies in the GSA, including the GRRB, are involved in
the policy and regulation development process, particularly if the improvements we have suggested at this
late stage are not inserted into the Act.
Sincerely,

Bob Simpson
Chair, Gwich’in Land Use Planning Board

Cc:

Bobbie Jo Greenland‐Morgan, President Gwich’in Tribal Council
Jozef Carnogursky, Chair, Gwich’in Renewable Resources Board

Attachments: Figures 19 and 20 Nan Geenjit Gwitr’it T’agwàa’in / Gwich’in Land Use Plan

6 In
7 In

this case, we are referring to s. 48(1) of the MVRMA.
this case, we are referring to s. 48(1) of the MVRMA.
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FIGURE 19: FOLD OUT MAP OF GWICH'IN LAND USE PLAN ZONES
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May 3rd, 2019

Honourable Cory Vanthuyne, Chair
Standing Committee on Economic Development and Environment
Legislative Assembly of the Northwest Territories
Yellowknife, NT X1A 2L9

Dear Chair and Committee Members:
Re: Submission for Bill 38 – Protected Areas Act, Bill 39 – Environmental Rights Act and Bill 44
– Forest Act (the “Bills”)
The Sahtu Secretariat Incorporated appreciated the opportunity to meet with the Standing
Committee in Norman Wells on April 27, 2019, and make a presentation with respect to the
Bills. As discussed in Norman Wells, the SSI is pleased to provide this written submission which
provides an overview of our presentation.
1. Background
The GNWT and certain Indigenous governments and organizations, including the SSI, agreed to
transfer the administration and control of public lands, waters, oil and gas and minerals in the
Northwest Territories in accordance with the Northwest Territories Lands and Resources
Devolution Agreement (the “Devolution Agreement”).
The Devolution Agreement establishes a partnership amongst the parties to ensure that public
lands and resources are managed in accordance with “made-in-the North” legislative that
incorporates the principle of co-management and integrates the co-management boards and
councils established pursuant to the Sahtu Dene and Metis Comprehensive Land Claim
Agreement (the “Land Claim Agreement”) and the other land claim agreements in the
Northwest Territories into the management regime.
As part of the Devolution Agreement, the SSI and other Indigenous governments and
organizations signed the Northwest Territories Intergovernmental Agreement on Lands and
Resources Management (the “Intergovernmental Agreement”).
Among other matters, the Intergovernmental Agreement sets out the commitment of the
parties to jointly develop the new territorial legislation to replace the territorial resource
management legislation that “mirrored” the federal legislation relating to public lands, public
lands, waters, oil and gas and minerals in the Northwest Territories that was repealed on the
date that the Devolution Agreement was brought into legal force in 2014. This assured the SSI
and other Indigenous governments and organizations that their role in the development of new
resource management legislation would be more than consultation.

Subsequently, the GNWT and the representatives of the SSI and other Indigenous governments
and organizations established a technical working group (the “Working Group”) to
collaboratively develop drafting instructions to replace or amend certain territorial legislation,
including the: enactment of new protected areas legislation; the consolidation of the Forest
Management Act and Forest Protection Act; and amendments to the Environmental Rights Act.
2. The operation of the Working Group
In general, the Working Group worked constructively and effectively, where it had sufficient
time to complete its policy discussions and review of the Bills.
For each Bill, the Working Group developed a legislative framework table that identified the
issues and tracked the progress of the discussions. In most cases, the Working Group reviewed
drafts of the Bills as they were prepared in accordance with the table. Reasonable compromises
were made to address the parties’ respective interests.
The participation of the SSI representatives and the Indigenous governments and organizations
in the Working Group was not intended to discharge or fulfill the GNWT’s constitutional
obligation under section 35 of the Constitution Act, 1982, to consult with respect to the Bills.
The Standing Committee is now fulfilling, in part, the Crown’s constitutional obligation to
consult with the SSI and other Indigenous governments and organizations and, where
appropriate, accommodate the concerns raised during the consultations.
The SSI proposes that an independent third-party be retained to undertake an audit of the work
of the Working Group. This audit should include the views and perspectives of the members of
the Working Group and take into account the outcome of the legislative process with respect to
the Bills to ensure that the future work of the Working Group proceeds in an effective and
efficient manner. This audit would serve to inform the ongoing work of the Working Group,
including the development of amendments to the Waters Act and various regulations under the
Bills.
3. Bill 38 – Protected Areas Act
Before a candidate area is established under Bill 38, the GNWT must “make best efforts” to
enter into an “establishment agreement” with the affected Indigenous government or
organization. While Bill 38 lists the various subject-matters that may be included in an
establishment agreement, we point out that section 17.2.6 of the Land Claim Agreement also
lists subject-matters that may be part of an agreement relating to the administration,
management and operation of a protected area.
While it arguable that the Land Claim Agreement would prevail to the extent of the conflict or
inconsistency between the provisions of the Land Claim Agreement and any territorial
legislation, including Bill 38, the SSI seeks assurances that the subject-matters identified in
section 17.2.6 of the Land Claim Agreement would be addressed in an establishment agreement
made under Bill 38.
The Minister is required under Bill 38 to notify the Sahtu Land Use Planning Board before the
establishment of a protected area in the Sahtu settlement area and provide a description of the
boundary or a map of the area.
The SSI maintains that Bill 38 must also direct that notice be provided to the Sahtu Renewable
Resources Board or the affected Renewable Resource Council before a protected area is
established and such notice would include a description of the boundary or a map of the area or
with respect to a change in size or de-registration of a protected area.
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The SSI urges the Standing Committee to give full consideration to our comments with respect
to Bill 38 and confirms its support for the enactment of Bill 38 as soon as practicable. The SSI
supports the request made by the Yamoga Land Corporation to expedite the passage of Bill 38
so that Ts'ude Nilné Tu'eyeta can be established as a territorial protected area in accordance
with the establishment agreement developed by the GNWT and the Yamoga Land Corporation.
To that end, we request that the GNWT commence work immediately with the Sahtu Dene and
Metis to develop a regulation under Bill 38 for the establishment of Ts'ude Nilné Tu'eyeta as a
protected area immediately upon its enactment.
4. Bill 39 – Environmental Rights Act
Bill 39 would modernize the existing legislation and the SSI supports the proposed amendments,
including measures to enhance investigations, clarify the right to a healthy environment and
provide protections for employees who are whistleblowers.
The SSI notes that Bill 39 requires the Executive Council to prepare a statement of
environmental values and requires departments and certain public bodies to consider that
statement in their decision-making. The SSI must be involved in the development of this
statement of environmental values.
5. Bill 44 - Forest Act
The SSI has two fundamental concerns with respect to Bill 44. Firstly, Bill 44 fails to modernize
and update the existing provisions of the Forest Management Act and Forest Protection Act. As
an example, the provisions under Part 6 of the Bill relating to appeals are woeful inadequate and
out of date. Secondly, Bill 44 fails to integrate the co-management regime for the Northwest
Territories set out in the Land Claim Agreement.
The preamble for Bill 44 recognizes that the land claim agreements create renewable resource
boards and provisions for the use and management of forests and confirms the commitment of
the GNWT to work in a “collaborative manner” within the forest management process. The
preamble also refers to Indigenous traditional knowledge. However, the provisions of Bill 44 fail
to address these matters.
In particular, Bill 44 fails to integrate the specific roles and powers for the co-management
boards and councils established in the Land Claim Agreement with respect to forest
management and coordinate them with the GNWT’s management regime. These roles and
responsibilities relating to forestry matters include the following.
a.

The Sahtu Renewable Resources Board has the power to approve forest
conservation and forest management plans and policies within the Sahtu
settlement area. See subsection 14.1.9(b) of the Land Claim Agreement.

b.

The GNWT is required to seek timely advice of the Sahtu Renewable
Resources Board with respect to policies respecting forestry and forest
management research and the evaluation of such research and plans for
training Sahtu Dene and Metis in forestry, forest management and
lumbering. See subsection 14.1.10(a) - (d).of the Land Claim Agreement.

c.

The affected Renewable Resource Council must provide consent for
commercial harvesting of trees that would significantly affect wildlife
harvesting by Sahtu Dene and Metis. See subsection 14.1.7(a) of the Land
Claim Agreement.

d.

The Sahtu Renewable Resources Board may review the decision of a
Renewable Resources Council that did not provide consent for commercial
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harvesting of trees and may permit such harvesting if the Sahtu Renewable
Resources Board determines that it is reasonable to do so. See subsection
14.1.7(c) of the Land Claim Agreement.
e.

The GNWT must consult with the SSI before the GNWT makes any change in
the operation of an existing forestry licence. See subsection 14.1.7(b) of the
Land Claim Agreement.

Bill 44 also fails to identify and promote opportunities for collaboration and coordination with
Indigenous governments and organizations, including the following.
f.

Bill 44 must provide elaboration in section 7(1) to confirm that the Minister
would work with Indigenous governments and organizations and the land
claim boards and councils to develop and implement plans, policies and
programs in a manner that promotes an integrated and adaptive approach to
sustainable forest management.

g.

Bill 44 must provide that the Minister may authorize an Indigenous group or
organization or an officer of an Indigenous group or organization under
section 7(3) to perform the Minister’s duties or exercise the Minister’s
powers.

h.

The Supervisor is not directed under section 34 to engage with Indigenous
governments and organizations with respect to any actions that he may
undertake to manage, control or dispose of invasive plant species, forest
insects or disease.

i.

Bill 44 fails to acknowledge that the Minister may enter into agreements
under section 35 with Indigenous governments and organizations with
respect to sustainable use and management of forests.

j.

Bill 44 does not require the GNWT to engage with Indigenous governments
and organizations with respect to the disbursement of funds from the special
purpose fund established under Bill 44.
There must be some coordination with Indigenous governments and
organizations and their settlement lands with the GNWT’s funding for forest
renewable activities.

It is not acceptable to simply say that the provisions of the Land Claim Agreement would prevail
over any forest legislation or that the GNWT’s forest legislation is subject to the Land Claim
Agreement and, therefore, the forest legislation does not need to address these matters. Those
positions would not be consistent with the Bill 44’s preamble to integrate the co-management
boards and councils established under the land claim agreements and their authorities and
provide a role for Indigenous governments and organizations into the GNWT’s management
regime.
The SSI submits that Bill 44 requires substantial amendments before it is enacted and, therefore,
recommends that the Working Group be directed to continue its work with respect to the
development of new forest legislation.
6. Next steps
The Bills provide that key elements of their respective management regimes would be
implemented by way of regulations. For instance, Bill 38 establishes a general framework for
the establishment and management of protected areas and the Commissioner has broad
authority to make regulations about key issues with respect to protected areas.
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Therefore, the SSI maintains that the Sahtu Dene and Metis must have a substantive role in the
development of regulations under the Bills in a manner consistent with the operation of the
Working Group with respect to the development of the Bills. It is not enough for the GNWT to
simply consult with the SSI about the draft regulations. To that end, the SSI and other
Indigenous governments and organizations are developing a proposed agreement for the GNWT
with respect to the establishment of a body similar to the Working Group that would be
activated, from time to time, to develop the regulations under the Bills.
In closing, given the unique nature of the collaborative process to develop the Bills, it may be
appropriate for the SSI and other Indigenous governments and organizations to be provided an
opportunity to participate in the discussions of the Committee of the Whole as witnesses and
make submissions or comments about the Bills and the process employed to develop them. The
SSI may ask for your support if such a request is made.
If you require any clarification, please do not hesitate to contact us at your convenience.
Sincerely,

Charles McNeely
Chairperson

cc.

SSI Board
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Ɂehdzo Got’ı̨nę Gots’ę̨́ Nákedı
PO Box 134, Tulita, NT, X0E 0K0
Phone (867) 588-4040
Mobile 867-446-1104
Fax (867) 588-3324
director@srrb.nt.ca
www.srrb.nt.ca
http://www.facebook.com/SahtuWildlife

Mr. Cory Vanthuyne, Chairman
Standing Committee on Economic Development and Environment
Northwest Territories Legislative Assembly
Yellowknife, NT
Via email to Cory_Vanthuyne@gov.nt.ca
May 6, 2019
RE: BILL 38 (PROTECTED AREAS ACT) AND BILL 44 (FOREST ACT)
Dear Mr. Vanthuyne:
The Ɂehdzo Got’ı̨nę Gots’ę̨́ Nákedı (Sahtú Renewable Resources Board - SRRB) would like to thank the
Standing Committee on Economic Development and Environment (SCEDE) for the opportunity to
participate in the public hearing and review process for Bill 38, the Protected Areas Act (PAA), and Bill
44, the Forest Act (FA).
The SRRB is established under section 13.8.1 of the Sahtú Dene and Metis Comprehensive Land Claim
Agreement (SDMCLCA). The SRRB has specific land claims based roles and authorities in relation to this
legislation under the SDMCLCA at Chapters 13-15 and 17. Those authorities and provisions include
powers related to the process of developing legislation and policies over wildlife, the establishment of
parks and forest management and their eventual implementation. The SRRB has broad procedural and
substantive decision-making powers in relation to these matters. The duties assigned to the SRRB by the
SDMCLCA are central to good renewable resource management in the Sahtú. Both these Bills affect the
SRRB and would result in Government of the Northwest Territories (GNWT) officials and processes
interacting with the SRRB and its roles and responsibilities.
The SRRB has reviewed Bills 38 and 44 and provides the below recommendations to SCEDE based on
that review. However, the SRRB considers it essential to first provide comments on the Department of
Environment and Natural Resources (ENR) legislation development process.

ENR Legislative Development Process
While the SRRB participated in ENR’s Technical Working Group (TWG) for developing Bills 38 and 44, this
participation was not granted to the SRRB until February 13, 2018.
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The SRRB and other RRBs sought TWG participation from the outset, or as early as first learning of these
legislative initiatives from ENR in September 2017.
ENR initially declined to include the SRRB and other Renewable Resources Boards (RRB) in the TWG and
instead limited board participation to the Stakeholder Advisory Group (SAG). The SAG included industry,
advocacy and non-profit organizations. This is despite ENR being legally obligated to consult with the
SRRB for legislative initiatives in the subject matters areas covered by the Bills.1
The earliest draft of the PAA was not provided to the SRRB until October 26, 2018, with a TWG meeting
following on November 7, 2018. In spite of the short timeframes for review, the SRRB and other TWG
members provided substantial changes for ENR’s consideration and comment. While the TWG urged
ENR that a subsequent meeting would be necessary to discuss the specific concerns raised, there was no
commitment by ENR for any further interaction after the November meeting to respond to the concerns
and recommendations submitted by the TWG.
It was not until a subsequent draft of the PAA was circulated to the TWG on December 20, 2018, that
ENR finally agreed to an additional TWG meeting on January 8-10, 2019.
On December 20, 2018, ENR also provided an initial draft of the FA to the TWG. Despite it being the first
draft of the FA that had been provided to the TWG, ENR stated that all consultation comments for both
Bills were due by January 18, 2019.
The subsequent version of the PAA that was provided on December 20, 2018, included some of the
changes recommended by the SRRB and TWG members following their review of the initial draft.
However, it was not until following the January meeting that ENR responded to many of the
recommended changes put forward by the TWG for the PAA. These changes were primarily designed to
properly reflect the co-management processes at play within the legislation and to include explicit
references to the constitutionally protected roles of the RRBs, similar to in the manner found in the
Wildlife Act.
In contrast, the TWG meeting in early January 2019 was the only opportunity provided by ENR to meet
and discuss the draft FA Bill. As a result, the time to review and comment on the FA Bill was extremely
limited. While ENR made some last minute changes to the FA Bill that were responsive to the
suggestions by the SRRB and TWG from that solitary meeting, a subsequent iteration of the Bill was not
provided to the TWG prior to it being submitted to the Assembly. As a result neither the SRRB nor any
other TWG members were able to see how, if at all, their comments and proposed amendments would
be incorporated into the FA Bill until after it was before the Assembly. The SRRB thanks the Committee
for offering the Board its first opportunity to comment on these changes.
The approach taken to consultation by ENR for the FA, which is mandatory under s. 14.1.10 of the
SDMCLCA, was disappointing and may not meet legal obligations for consultation under the land claim.
Consultation requires dialogue and government to respond to legitimate concerns raised in these
processes. More, there remain gaps in the legislation and several outstanding areas for further
improvement discussed below.

1

SDMCLCA, sections 13.8.23 and 14.1.10
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Under the approach taken for the FA, there was never an opportunity to achieve substantive consensus
prior to Bill’s introduction. This is unfortunate, as the PA Bill demonstrated how even a small
improvement in the co-development process, where some opportunity for direct involvement and input
with time for revisions and further feedback, can have positive and significant dividends in achieving
substantive consensus and a better legislative product overall.
There was much inconsistency in the drafting approach taken by ENR for these Bills. The process
followed in the development of the FA was particularly problematic. It left no opportunity to interact
creatively and positively with the SRRB and the rest of the TWG to fully integrate and reflect the NWT
co-management system throughout the legislation. It also missed the opportunity build consensus
amongst co-management partners.
The changes made to the Bills by ENR before their introduction to the Assembly did help, but as
indicated in our detailed comments below, more could and should be done to better reflect and support
the NWT’s unique co-management regime. A regime that the SRRB is proud to be a party to and one
that sets a national example for co-governance and reconciliation.

Suggested Modifications to Bill 38 (Protected Areas Act)
Based on SRRB’s analysis, we recommend that SCEDE make the following changes to the Bill:
•

Include at Part 3 – Protected Area Administration and Management – the requirement for an
annual or bi-annual meeting of Indigenous governments or organizations and RRBs with
responsibilities over protected areas in the NWT. The purpose would be for ensuring the
legislation is implemented in a manner that promotes cooperative and collaborative working
relationships for effective protected areas management, akin to section 15 of the Wildlife Act.

•

Amend section 97, so that the report to be tabled to the Legislative Assembly in regard to
implementation of the legislation includes the direct participation of Indigenous governments and
RRBs.

•

Amend subsection 98(1), so that a pre-condition to putting forth regulations requires the advance
notification to Indigenous governments and RRBs. This could be similar to the notice requirements
to the Assembly under subsection 89(3) of the Wildlife Act before regulations are made
designating a conservation area. We propose the following language:
o

Prior to the promulgation of any regulations under the Act, the Minister shall notify the
renewable resources boards of the content of any proposed regulations and provide 90
days for review and opportunity to make recommendations with respect to the proposed
regulations.

o

Where the renewable resources boards make recommendations and the proposed
regulations are not amended to substantially adopt those recommendations, the Minister
will, at least 30 days prior to the entry into force of the regulations, provide written
reasons to the renewable resources boards setting out the reasons why the
recommendations were not adopted.
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Suggested Modifications to Bill 44 (Forest Act)
•

Amend sections 4 and 7(2) to remove the word “required” from the reference to the “applicable
required role” under land, resource and self-government agreements. RRBs and Renewable
Resources Councils have wide discretionary authorities under their respective land claim
agreements in addition to prescribed responsibilities.

•

Amend section 10 to include a provision requiring the Minister and any delegates to work in
consultation and collaboration with RRBs in the co-management of forest resources and FEMPs.
The SRRB plays a central role in the Sahtú over forest management and may make its own
recommendations to government on policies and rules governing over forest harvesting and fire
management activities. There is no provision in the FA that explicitly reflects this aspect of comanagement or that serves to facilitate such collaboration.

•

Include at Part 3 – Sustainable Forest Management – a provision requiring an annual or bi-annual
meeting of Indigenous governments or organizations and RRBs with responsibilities over forested
areas in the NWT for the purpose of promoting cooperative and collaborative working
relationships for effective forest management akin, to section 15 of the Wildlife Act.

•

Amends sections 12-13 and subsection 35(2) so that there are mandatory requirements for the
monitoring and reporting on Forest Ecosystem Management Plans (FEMPs) and that monitoring
programs be developed in consultation and cooperation with RRBs.

•

Amend subsection 36(1) to make it clear that no permits are required for Indigenous peoples in
the exercise of activities protected as Aboriginal and Treaty rights.
It is not sufficient to waive the fees for such permits for Indigenous rights holders; the very
existence of a mandatory permitting system without an express exemption for Aboriginal rights
holders is an infringement of those rights. In contrast, both the PAA Bill and the Wildlife Act
provision express exemptions from the requirement to obtain permits, as at subsections 27(1)
and 17(1) respectively.

•

Amend subsections 46(1) and 47(1) to provide for a broadened right of appeal that is inclusive of
RRBs.

•

Include at Part 8 – General – the requirement for a report to be tabled, with the direct
participation of Indigenous governments and RRBs, to the Legislative Assembly every five years in
regard to implementation of the legislation.

•

Amend section 118, so that a pre-condition to putting forth regulations requires advance
notification to Indigenous governments and RRBs. This could be similar to the notice requirements
to the Assembly under subsection 89(3) of the Wildlife Act before regulations are made
designating a conservation area. We propose the following language:
o

Prior to the promulgation of any regulations under the Act, the Minister shall notify the
renewable resources boards of the content of any proposed regulations and provide 90
days for review and opportunity to make recommendations with respect to the proposed
regulations.

Page |4

o

Where the renewable resources boards make recommendations and the proposed
regulations are not amended to substantially adopt those recommendations, the Minister
will, at least 30 days prior to the entry into force of the regulations, provide written
reasons to the renewable resources boards setting out the reasons why the
recommendations were not adopted.

Conclusion
Should these Bills receive assent, it is critical that the GNWT ensure that the SRRB and other RRBs are
fully involved in the policy, regulation development and implementation processes that will follow their
enactment. Many of the changes we’ve proposed would assist by creating statutory conditions
supportive of co-development processes. Such an ongoing consultation obligation is consistent with comanagement.
The changes that SRRB has recommended are designed to improve upon the gaps that have been
identified in the development process for these legislative initiatives, particularly with respect to Bill 44.
We believe that the suggestions provided would resolve such deficiencies in a manner that furthers the
goals and processes of the co-management regime over protected areas and forests in the NWT.
The SRRB makes this submission as follow-up to their oral submissions before SCEDE in both Inuvik on
April 26, 2019, and in Yellowknife on May 2, 2019. If you have any questions, please contact SRRB
Executive Director Deborah Simmons at 867-446-1104 or director@srrb.nt.ca.
We thank SCEDE for the opportunity to make these submissions.

Sincerely,

George Barnaby, Acting Chair

cc.

Michael Ball, Clerk
Standing Committee for Economic Development and Environment, GNWT
Hon. Robert C. McLeod, Minister
Environment and Natural Resources, GNWT

Page |5

Dene National Chief Norman Yakeleya

April 29, 2019
Standing Committee Economic Development and Environment
Legislative Assembly of the Northwest Territories
P.O. Box 1320
Yellowknife, NT X1A 2L9
Email: michael_ball@gov.nt.ca
Attention: Mr. Cory Vanthuyne
Dear Mr. Vanthuyne,
RE:

Bill 38: Protected Areas Act

Thank you for the opportunity to comment on Bill 38: Protected Areas Act (the “Act”). The City of
Yellowknife (the “City”) is excited by this new legislation that supports our Indigenous neighbours in
protecting and preserving their lands and cultures. The Act also has the potential to have a positive
effect on tourism in the Northwest Territories and potentially Yellowknife.
Generally the Act provides for appropriate input from municipalities. In particular it requires
engagement with ‘adjacent communities’ on the establishment of a protected area (section 16(2)) and
in the development of a management plan for the area (section 24(4)).
However, the Act lacks a corresponding requirement for engagement with a municipality when
reducing the size of a previously established protected area. Section 26 of the Act, regarding changes
to a protected area, requires public consultations but does not explicitly require engagement with an
‘adjacent community’. The City submits that there is no logical reason to engage with municipalities
when an area is being established but not when it is being changed. A change to an existing protected
area could have the same, or even greater, impact on a municipality than the establishment of a new
area.
For example, if a protected area is established that is used heavily by City residents, or is a big tourist
attraction, a reduction in size could harm a City’s interests. It would be appropriate in these
circumstances to engage directly with the municipality in addition to general public consultations.
A provision that requires engagement with a municipality when there are changes to a protected area
would be consistent with other similar legislation. In particular, section 4 of the Territorial Parks Act
requires consultation with a municipality when boundaries are changed.

Mr. Vanthuyne
April 29, 2019
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Again, thank you for the opportunity to provide input on this legislation. Feel free to contact the City
regarding any of the above.
Sincerely,

Rebecca Alty
Mayor of Yellowknife
DM #559319

Bill 38 - Protected Areas Act

Submission to the Standing Committee on Economic Development and Environment
Joint submission by
•
•
•
•

Alternatives North (www.alternativesnorth.ca )
Ecology North (www.ecologynorth.ca )
Canadian Arctic Resources Committee (CARC) (www.carc.org )
Council of Canadians – NWT Chapter (https://cocnwt.wordpress.com ), and

Overview: some revisions needed. The bill falls short of the open, collaborative
process of the former NWT Protected Areas Strategy.
Key positives:
• a Protected Areas Act can bring to fruition the work many communities and
groups have don over the past decades to get important places protected.
• the bill comes close to providing for an International Union for the
Conservation of Nature (IUCN) standard of protection within the NWT
context: areas that are permanent, without industrial development, and
properly managed. In the NWT, that means co-management.
Background:
The NWT Protected Areas Strategy (PAS) process was written in the NWT, and
signed as a strategy by the Territorial and Federal ministers responsible. This was
a made in the North process, made by northerners, for northerners. It was led by a
Steering Committee with representatives of the Inuvialuit, Gwich’in, Sahtu, Tlicho,
North Slave Metis Alliance, Dehcho, Northwest Territory Métis Nation, and the
Akaitcho, along with representatives from industry (the Chamber of Mines and
Canadian Association of Petroleum Producers), environmental organizations (two at
any time, variously Ducks Unlimited Canada, World Wildlife Fund and Canadian
Parks and Wilderness Society – NWT Chapter), and a territorial and a federal
representative. The eight-step process was fully open to the public. Information
about areas of interest (identified by communities) and candidate areas (with
regional government support and tentative government support) was almost 100%
public. Each candidate area had studies on the ecology, culture, non-renewable
resources, and socio-economic implications. The only information that was held
back from the public was culturally sensitive information. As well, the nonrenewable resource information was held back until an appropriate interim land
withdrawal was in place, then fully released.
Studies and evaluations of each candidate area were led by a representative
Working Group. The meetings were open, and all material the working groups
produced were publicly available. There were very specific times when the public
was encouraged to come to meetings, and plain language summaries of the
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technical documents were made available throughout the process (i.e., not waiting
until an area was close to being established or already established)
This open and rigorous process produced all of the candidate areas that are to be
protected under the proposed Protected Area Act.
Key issues for SCEDE:
Purpose: The United Nations insists on permanence for many reasons, not the
least of which is that protected areas are some of the most important legacies we
give to our children and generations beyond. This is implied in the preamble, but is
not described in the Act. We recommend that it be included in the purpose, such
that
“…intended to be permanent for the benefit of current and future
generations.”
Public Registry:
Section 16. (1) states “The Minister shall ensure that there is an opportunity for
public engagement as the Minister considers appropriate before the establishment
of a protected area under section 17.
While we appreciate the “shall ensure” terminology, we are left to hope that what
the Minister considers appropriate will be rigorous and open when the regulations
are developed.
In any case, for appropriate engagement, the public needs information…and not
just at the exact time of a chosen engagement session, but over an extended time
period. While there is a registry (Section 9), it does not include anywhere near the
information (such as listed in section 12) that was available on the NWT Protected
Areas website. It is fundamental to any meaningful consultation process that
information be made available with sufficient time for consideration by interested
parties.
We recommend that the registry information be improved, such as:
9. (2) The protected areas registry shall contain the following information and the
Minister shall ensure the following information is posted to the public registry
without delay:
(a) listing of all proposed protected areas, with a general map, their statement of
values, and public engagement sessions regarding their establishment;
(b) NEW Minister’s written reasons for rejection of any proposed protected areas;
(c) (renumbered) all candidate protected areas as required by section 12;
(d) (renumbered) all established protected areas as required by section 18;
(h) any establishment agreement negotiated pursuant to s. 14;
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(i) and recommendations from and responses to any advisory bodies established
pursuant to s. 23;
(j) notice provided pursuant to s. 16(4) and 16(5) and any resulting
correspondence;
(k) draft and final management plans developed pursuant to s. 24 and all public
comments received;
(l) any notice, correspondence and determinations related to changes to protected
area pursuant to s. 26;
(m) any notice, correspondence and determinations related to transportation and
transmission corridors within protected areas pursuant to s. 36.
12 (2) The Minister shall record each candidate protected area in the protected
areas registry and shall include the following information in the registry for
each area:
(a) a map of the area; [NOTE: a legal description of the boundary is not
much help to most of the public)]
(b) a description of the boundary; [NOTE: this should be available if the area
has an interim withdrawal};
(c) the date of approval of the area;
(d) the manner of interim protection for the area, including the date for when the
interim protection is scheduled to lapse [NOTE: very important to help
anyone schedule and ensure no lapses to interim protection prior to
designation]
(e) studies regarding the ecological resources of the area, including plain
language versions of same
(f) any studies and/or plain language summaries of cultural resources that the
affected indigenous people deem appropriate for posting;
(g) studies regarding the non-renewable resource potential, provided the area
has a surface and subsurface interim withdrawal;
(h) socio-economic studies on the costs and benefits of designation as a
protected area;
(i) how climate change factors into the planning of the candidate area;
(j) the vision, goals and management objectives proposed for area;
(k) public engagement sessions regarding establishment;
(l) notices provided under s. 12(3) and 12(4) and any resulting
correspondence;
(m)
any review conducted pursuant to s. 13(1);
(n) any determination made pursuant to s. 13(3) to remove a candidate are
from the registry.
(o) and any other such studies and information on the candidate area that will
assist the public in understanding the values of the area and reasons for
protection.
Section 18 needs to be similarly revised to include all the background on the
established area, the final and amended establishment agreements, management
plan development materials, management plans, and information regarding any
proposed changes to the protected areas, for instance:
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(a) any establishment agreement negotiated pursuant to s. 14;
(b) recommendations from and responses to any advisory bodies established
pursuant to s. 23;
(c) notice provided pursuant to s. 16(4) and 16(5) and any resulting
correspondence;
(d) draft and final management plans developed pursuant to s. 24 and all public
comments received;
(e) any notice, correspondence and determinations related to changes to protected
area pursuant to s. 26;
(f) any notice, correspondence and determinations related to transportation and
transmission corridors within protected areas pursuant to s. 36.
Management Plans
The management Plan (section 24) is generally weak. It is positive that 24 (3)
states “The Minister shall ensure [emphasis added] that there is an opportunity for
public engagement…”
However, 24 (2) does not provide a substantive list of what should be in a
management plan. The information noted above regarding the public registry
should have included information giving a basic description of the resources and
values of the area, along with use patterns. This information is the basis for the
management plan, so that material needs to be included. Indeed, it needs to be
updated in order for adaptive management to take place. There is no mention of
the threats to the area, such as through climate change. We recommend including
in 24 (2):
•
•

a description of the ecological, cultural, social and economic resources of the
protected area
the threats to the ecological and cultural health of the protected area,
including but not limited to threats due to climate change and activities
within the watershed of the designated area but outside of its boundaries

The provision in Section 25 for interim management guidelines is positive. These
however only make sense to the public if materials are publicly available, such as
recommended for section 12.
Climate Change
A lot of research was done under the NWT-PAS about climate change and its
implications on the establishment and management of protected areas. That
information appears to have been lost. The preamble states “whereas climate
change considerations must be factored into protected areas planning and
management;”. This is nice, but not enforceable as the Act is currently drafted.
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For climate change to be factored in, it needs to be within the body of the Act. Two
places, above, are noted to add. There may be other ways to bring this mostly lost
information back into the Act.
Boundary Changes for Corridors
Section 26 (3) ensures that there is an opportunity for public engagement to
change the size of a protected area. However, Section 36 could change boundaries
for a transportation or transmission corridor with only consultation with the
management board. It is hard to understand how one form of boundary change
could be exempt from the required public engagement in section 26 (3). We
recommend that public engagement is included in section 36 for clarity. The
Minister should also be required to provide written reasons for any corridor
approved within or through a protected area.
Other matters
Section 12 (3), notice to planning boards, is difficult to understand. The GNWT and
others have been going through the amendment of the Sahtu Land Use Plan over
months (possibly years) now. No protected area can be established in a region
with an approved land use plan without an amendment to that plan. Indeed, no
withdrawals for a candidate area can take place without an amendment to the LUP.
So stating that the Minister will give notice to a planning board regarding the
approval of a candidate area is inadequate and inappropriate. We are not familiar
with the Dehcho IMA, but expect there would be a similar clause there. This should
either be left out completely, so that the paramountcy of the claims agreements are
all that stand, or it should be corrected to the requirement of involvement and
approval by the LUP Boards and subsequent amendment of the plans.
At the SCEDE session on April 30th, there were presentations by LKDFN and the
NSMA. LKDFN wants this act passed quickly, because of Thaidene Nëné. They
suggested a transition clause regarding that area be included in the Act. However,
the NSMA made no suggestion of a transition clause for the Dinaga Wek'ehodi
candidate area. Is a transition clause only available to those with good lawyers? In
the NWT-PAS process, because all of the work was done openly, all the indigenous
organizations across the NWT were fully informed of progress on each area of
interest and candidate area. It would be sad if through this Act we were to we
could lose a very important part of how we could operate in an open and
collaborative manner. We have no specific clause regarding this, but can only hope
that the inclusion of our recommendations and the upcoming regulations will be
able to open this process more to the public.
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CPAWS-NWT strongly supports that The Protected Areas Act be passed in the life of this 18th
Legislative Assembly. The Protected Areas Act is a necessary piece of legislation that will allow
the GNWT to meet its responsibility of protecting, conserving, and maintaining biodiversity and
cultural continuity in the territory. Protected areas are a core component of any land
management regime; they contribute to land-use certainty, stimulate economic diversification
and give future generations a greater chance to benefit from the water, fish, plants and wildlife
that provide for many people in the NWT today. Protected areas buffer the impacts of climate
change by storing carbon and can provide connections across landscapes that allow plants and
animals to move and adapt in response to a changing climate.
The PAA is an important mandate commitment of this 18th legislative assembly; it stems from
before devolution when the GNWT requested time to develop a “northern tool” for the
establishment of candidate protected areas. This followed fifteen years of commitment and
substantial investment from government, communities, and organizations to advance the
candidate areas that are on our NWT map today. We are excited that the Lutsel’ke Dene First
Nation has forged ahead with Thaidene Nene; the K'asho Got'ine government continues
progress for their area – Ts'ude Niline Tu'eyeta the Ramparts, and the Tłı̨ chǫ continue work on
Dinaga Wek' ehodi along the North Arm of Great Slave Lake. The Protected Areas Act will
enable the GNWT to promptly support outcomes for these areas and others in the future.
It is important to also consider that a significant opportunity exists through the Government of
Canada Nature Fund. This is a time limited source of new money that is available to the GNWT
and Indigenous governments for supporting land protection. All of the candidate areas in the
NWT are eligible for this fund, we are aware that many funding proposals have been submitted
by communities and by the territorial government. There is much low hanging fruit in play now
that allows for outcomes to be achieved in the very near future. The protected areas act is an
important piece of what will be accomplished.
We are grateful for the progress that has brought us to this submission. CPAWS-NWT has
participated in stakeholder working group sessions and is aware of the work invested by
Environment and Natural Resources and the Indigenous Technical Working Group to build an
Act that encompasses important principles that allow for the protection and persistence of
biodiversity and ecosystems. The Act should be recognized as being progressive for its
inclusion of an establishment agreement section requiring the opportunity for Indigenous
governments to enter into a nation to nation agreement structure with the GNWT. We are aware
that this section has earned positive notice and acknowledgement from other jurisdictions in
Canada.
We have reviewed the Protected Areas Act with national and international protected areas
standards in mind while also considering the unique requirements for legislation in a Northwest
Territories context.
The following are our specific comments and recommendations:
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Preamble:
The preamble of the Protected Areas Act sets a good tone. We appreciate that most of the
important principles are also included within sections of the Act. However, “for the benefit of
future Generations” and “climate change considerations” are not.
“The benefit of future generations” is integral to the purpose of a protected area, references to
this can be found in other similar legislation such as the Canada National Parks Act.
Add to 2. Purpose …. intended to be permanent “for the benefit of future generations”
We agree that “Climate change considerations must be factored into protected areas planning
and management” this would fit nicely in Section 24(2) Contents of Management Plan Add: (f) climate change considerations
Section 9 - Protected Areas Registry:
This section should ensure that information is available to allow for public participation and in a
timely manner, it falls short. At a minimum the protected areas registry should also require the
following information:
Add to 9. (2) (a) a listing of all nominated protected areas as required by section 10;
(b) information pertaining to approval of a nominated protected area as a
candidate protected area as required by section 11;
(3) ….should be available to the public “in a timely manner”
Section 10 Nomination of an Area:
There is no timeline for the nomination process, this could cause land disposition disputes
where nominated areas are left in the limbo of a lengthy decision making process. A timeline
could be agreed on by parties at the time of acceptance of the nomination by the Minister
10(5) should include, as subsection 10(5)(e), a timeline of Ministers decision on moving a
nominated area to candidate status
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Section 14(3) Establishment Agreements:
Section 14(3) is use oriented and could be brought more in line with the purposes of the act.
This could include “restoration” which is an activity that maybe identified as an objective of a
protected area and could be provisioned for in an establishment agreement.
To strengthen this section, “restoration” or “conservation” or “protection” could
be added to subsections (e) and (z.5)
Section 26 Changes to Protected Areas:
We recommend changing the language from “reduce” to “change” in sections 26(2) and
26(3). Sections 26(4), (5), and (6) already use the ‘change’ language. This language gives the
opportunity for changes to a protected area that aren’t necessarily reductions.
The language pertaining to the circumstances under which a change or delisting can occur
should also be strengthened. Section 26(2) a. should include “in accordance with the
purposes of the Act.”

Section 36(1) Transportation or Transmission Corridors:
Providing a right of way for a transmission or transportation corridor will likely create new access
into a protected area and in the process will change its boundaries. It is inappropriate to exclude
an opportunity for public engagement where a boundary is changed. There is also no incentive
for other alignment options to be considered outside of the protected area boundary. Requiring
an assessment of options for alternative means outside of the boundary is good practice and
should be included. Only “considering” alternatives and impacts to protection is not sufficient
language.
We recommend that this section is amended:
Section 36(1)(a) should read “…the Minister may only identify an area within a protected area
where a right to occupy land may be granted for the purposes of establishing a transportation or
transmission corridor within the protected area if, (i) no alternative means are available
outside the boundaries of the area; and (ii) there will be minimal impacts to the
biodiversity, ecological integrity and cultural continuity of the area…”
36(1)(c) A Ministers reasons for decision will be recorded in the public registry
---End--
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May 1, 2019
Mr. Michal Ball
Committee Clerk
Standing Committee on Economic Development and Environment
P.O. Box 1320
Yellowknife, NT X1A 2L9
Email: Michael_ball@gov.nt.ca
Dear Mr. Ball,
Re: Submission on Bill 38 – NWT Protected Areas Act
On behalf of the minerals industry of the Northwest Territories, we are pleased to submit our
thoughts and recommendations on Bill 38, the Protected Areas Act. We do so in the interests of
sustaining and growing the NWT’s minerals industry in order to sustain the significant benefits it
creates for all northerners today.
We support the notion of creating special protected areas that need protection from resource
development to protect their specialness. However, to meet the needs of good governance,
including transparency, balance and congruency with other laws and regulations, we provide the
following recommendations:
-

Recommendation #1: Reducing and De-registering protected areas is good. The ability for a
candidate area to be removed as a candidate for protection is necessary. People’s attitudes
and society’s needs can change as can environmental considerations and technology. Any of
these could remove the need for a protected area.

-

Recommendation #2: Maintain and strengthen the Public Registry. A fully transparent and
comprehensive public registry needs to be in place for the consideration of any candidate
protected area.
-

Recommendation #2a: Consider replacing the Protected Areas Act public registry with
that of the Mackenzie Valley Environmental Impact Review Board’s public registry,
given that candidate protected areas are to be treated as “developments” under the
MVRMA.

-

Recommendation #3: Recognize that a Protected Area is a “development” under MVRMA.
Recognize, treat and assess a candidate protected area as a “development” under the
MVRMA, providing it with the transparency and effort required of any other development in
the NWT.

-

Recommendation #4: Bill 38 must require a mandatory Mineral and Energy Resources
Assessment be conducted on any candidate protected area to protect rare mineral resources
103, 5102 – 50th Avenue, Yellowknife, NT Canada X1A 3S8 Phone: (867) 873-5281 Fax: (780) 669-5681
Email: executivedirector@miningnorth.com Website: www.miningnorth.com

from sterilization, so as to protect and promote the economic well-being of residents and
communities in the settlement areas, while having regard to the interests of all Canadians.
-

Recommendation #5: Remove the ability of this Bill to allow private donations to be made
to candidate protected areas. Funding of candidate protected areas should come from the
NWT’s own economic returns.

-

Recommendation #6 allow corridors for transportation, communications, and energy to be
established and permitted in protected areas; ensure protected areas are not used to block
such developments.

-

Recommendation #7: Change wording to allow corridors for transportation,
communications (e.g., fibre optics), and energy (specifically electricity transmission and oil
and gas energy pipelines) to be established and permitted in protected areas.

-

Recommendation #8: Change wording to allow that corridors could support exploration,
mining, oil & gas development, and energy development beyond the boundaries of the
protected area.

-

Recommendation #9: The Minister should not override Land Use Planning processes. They
have been created under environmental legislation to conduct public processes to evaluate
and designate land use. The Protected Areas Act must be subordinate to the Land Use
Planning processes, and support them in conducting transparent, fulsome processes.
Wording, as suggested, can be added to clarify this.

-

Recommendation #10: Let land use planning processes confirm the establishment of a
protected area. In their absence, maintain potential protected areas under “candidate” status
until a Land Use Plan is established.

-

Recommendation #11: Add wording to limit the size of protected areas in order to provide
some balance between lands open and closed to development.

Attached please find our detailed submission.
Yours truly,
NWT & NUNAVUT CHAMBER OF MINES

Gary Vivian
President
c.c.:

Felix Lee, President of the Prospectors & Developers Association of Canada
Pierre Gratton, President of The Mining Association of Canada
Hon. Bob McLeod, Premier of the Northwest Territories
Hon. Wally Schumann, NWT Minister, Industry, Tourism & Investment
Hon. Lou Sebert, NWT Minister, Lands
Hon. R.C. McLeod, NWT Minister, Environment & Natural Resources
Cory Vanthuyne, Chair, Standing Committee on Economic Development & Environment
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SUBMISSION ON BILL 38 – NWT PROTECTED AREAS ACT
We are pleased to submit our thoughts and recommendations on the Protected Areas Act in the
interests of sustaining and growing a healthy, beneficial and responsible minerals industry in
the Northwest Territories.
This is important, given that the minerals industry is the largest private sector economic activity
in the territory, and that it has much future to continue to do so, provided the appropriate
support.
INTRODUCTION

Who is the Chamber of Mines?
The NWT & Nunavut Chamber of Mines has been championing on behalf of a healthy
minerals industry for over 50 years since its establishment in 1967. We do so with the support
of nearly 400 direct members representing mining and exploration companies, consulting,
service and supply companies – both Indigenous and non-Indigenous – and individuals, who all
have a desire to see a strong minerals industry.
Our mining and exploration members represent well over 3,000 workers – Indigenous and nonIndigenous – directly employed in our industry. Our business members represent many
hundreds more who rely on the minerals industry.
THE PROTECTED AREAS ACT AND MINERAL DEVELOPMENT

The Protected Areas Act and Mineral Development are now in a new context
At one time resource extraction was approved and carried out on Indigenous lands without their
support and often without their participation. Naturally, in that context, the prospect of resource
development was something to be feared, to seek protection from.
Today things are much different.
Resource management rules have been strengthened significantly because of Indigenous land
claim agreements and Indigenous constitutional rights. Indigenous governments today are
partners in co-managing resource development. At the same time, they are participating in
resource development as they never have before, through training programs, jobs, new
Indigenous mining businesses, and sharing in resource royalties.
Communities and Indigenous governments today are taking a new perspective and approach to
resource development.
Indigenous governments are now looking to keep those benefits they have won strong, and to
even grow them. They are starting to work hard to attract resource development to their
regions, discuss how they can become owners in resource development projects, and help make
their communities healthier and wealthier.
We observe that the constitutional reality today is that governance is now being shared between
public and Indigenous governments. This means that indigenous governments are accepting the
shared responsibility and obligation to protect and promote the social, cultural, environmental
and economic well-being of residents and communities in the NWT and to all Canadians.
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A Strong and Healthy minerals industry is important
The benefits of the NWT’s minerals industry are significantly important to the economic wellbeing of northerners, the territory and Canada. Benefits arising from the minerals industry over
the past 21 years include:
•

•
•
•

•

•

•

60,000 person-years of employment, approximately half northern and half of those
Indigenous workers. Mining is the largest private sector employer of Indigenous
residents;
Over $20 billion in business expenditure, of which 70% is northern; an unprecedented
$6 billion is with Indigenous business;
Well over $100 million to communities in various impact and benefit agreements, in
scholarships, and corporate social responsibility contributions; and
Billions of dollars in various taxes and royalties which are now being shared with
Indigenous governments across the Northwest Territories in constitutionally entrenched
land claim agreements and under the devolution royalty sharing agreement.
The minerals industry directly contributes approximately 35% of the gross domestic
product of the NWT, and even more when indirect benefits to other sectors of the
economy are considered.
The NWT Government reports that, “In the past three years, diamond mines have
contributed 41 percent of the GNWT’s corporate income, fuel, property, and payroll tax
revenue.”
Mineral exploration contributes many millions more in investment annually and
supports additional employment and business benefits.

As a result, today the minerals industry is a significant contributor to Indigenous reconciliation
in the NWT.

Creating mining success and benefits requires access to land
Exploration and mining rely on access to land in order to find and develop the mines that
generate the many benefits the NWT receives and needs.
Exploration is a tough, risky business for the investor. It carries high odds that the explorer will
be unsuccessful, and won’t find a mine. The odds of discovery have been calculated at only 1
in 1,000 prospects becoming a mine; a world class mine has even higher odds, calculated at
1:3,333. The odds of winning at Bingo are higher.
However, just as any good Bingo player knows, the odds of success can be improved by
playing many cards at the same time. For exploration, that means attracting many explorers and
providing them with as much land as possible to explore. It is critical to remember that mines
are not where we want them to be but where the earth’s processes put them.
Thankfully, mineral exploration has a very small environmental footprint, and once land has
been explored, it would be difficult to find any traces of where the exploration occurred. To
help make sure this happens, companies today must provide financial assurances that they will
clean up. If for some rare reason that they can’t, government can use the security moneys to do
the work. This does not happen often.
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Mining has a more significant environment impact than mineral exploration. However, its
footprint is relatively small, and all the mines historically in the NWT occupy a physical
footprint of about 0.006% of the area of the NWT. Mining activity occurs for a number of
years, and then the mine is reclaimed and returned to nature as best and safely as possible, and
following rules approved by co-management legislation and regulation.
It is important to understand that mining today is not carried out like it was during our
grandfathers’ or even our father’s time.
Environmental rules are more stringent and mining practices are carried out to much higher
standards than in the past. Today, we in the North have environmental co-management systems
in place, have developed and received approval on how to close mines safely even before the
they are built, and provide millions of dollars in security to ensure that they will be cleaned up
afterwards. The mines’ work must undergo the scrutiny of land claims based, resource comanagement boards before they are approved, to ensure they do not create any significant
adverse environmental impacts.

The Protected Areas Act is just one tool that will affect land access
There are special places in the NWT where resource activities – including exploration and
mining – may not be desired. People and companies working in the minerals industry and other
land use activities, generally understand and support that. We fully support the co-management
system but suggest it needs to work in all cases.
The Protected Areas Act is intended to help identify and advance such areas to protection.
It is important to remember that the Protected Areas Act is just one of the tools to be used to
protect areas.
Other land protection tools include National Parks, National Wildlife Areas, bird and game
sanctuaries, and wildlife conservation areas. Land use plans can also be used to protect certain
areas, with the benefit of more flexibility to change protection levels if needed. It is important
to remember that the comprehensive land use regulations under the MVRMA and CEAA in the
Inuvialuit region also ensure land, wildlife and water are protected from significant adverse
environmental impacts.

The Protected Areas Act must not be taken lightly
The Protected Areas Act will be very powerful and the implications far-reaching, as it proposes
to remove land from development forever. Actions under the Protected Areas Act cannot be
taken lightly.
While removal of lands from future development in a protected area can protect the
environment, it can also affect the social, cultural, and economic well-being of present and
future generations.
It is for this reason that candidate protected areas fall under the rules of the Mackenzie Valley
Resource Management Act (MVRMA) which requires that territorial parks be treated as a
“development” and be assessed for their effects not only on the environment, but also on the
protection of the social, cultural and economic well-being of residents and communities in the
Mackenzie Valley.
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WHAT IS GOOD AND SHOULD BE KEPT IN THE PAA

Ensure a fulsome, transparent Public Registry
A public registry can help ensure discussions on protected area development processes are
transparent and will lead to better decision making.
Public registries are the foundation of the resource co-management process in the Northwest
Territories. They are critically important tools for the Mackenzie Valley Environmental Review
Board, all the Land and Water Boards, and the Sahtu Land Use Planning Board. They provide
full transparency on development projects.
Similar to those registries, the registry being proposed under the Protected Areas Act should
provide full disclosure to the public with all information submitted and related to a candidate
protected area, so as to allow the public to track, monitor, and participate in the protected areas
process.
We fully support the need for a public registry and provide recommendations later in this
submission on the need for the registry to be strengthened so as to support full disclosure and
transparency. We also recommend thought be given to deferring this public registry to that of
the Mackenzie Valley Environmental Impact Review Board.

Reducing and De-registering protected areas
Providing the ability for a candidate area to be removed (13.(1)) as a candidate for protection is
a necessary and good requirement of the Protected Areas Act.
So too is the ability to reduce in size or even de-register an established protected area from the
registry and return it to open public land.
People’s attitudes and society’s needs and priorities can change; infrastructure routing can
change; so too can environmental considerations and technology. All of these should be
considered in removing or reducing the need for a protected area.
This is an important distinction that sets a NWT protected area apart from a national park, the
ability to be flexible in changing boundaries or even removing protected area status, should the
need arise.
-

Recommendation #1: Reducing and De-registering protected areas is good. The ability for
a candidate area to be removed as a candidate for protection is necessary. People’s attitudes
and society’s needs can change; as can environmental considerations and technology
change. Both could remove the need for a protected area.

Land Use Planning and Protected Area Establishment
Later in this submission, we will add further support to the Act’s ability to reduce or de-register
protected areas, given that land use planning has not been invoked or completed in all regions
of the NWT. You will read our recommendation that no candidate area is to be advanced to
established status until land use planning is in place, and discussions under that process support
that protected area establishment.
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Retain corridors in protected areas
Section 36 speaks to allowing transportation and transmission corridors in protected areas. This
is good, and should be kept in the final Act.
However, it should be strengthened with the addition of corridors for energy, specifically
powerlines and pipelines.
We address this in the next section with a recommendation for changes.
WHERE CHANGES NEED TO BE MADE IN THE PAA AND WHY
We recommend that changes be made to the PAA in the following areas.

Public Registry needs to be stronger; perhaps replaced
We support the requirement for a public registry as proposed under Section 9. Removing lands
from potential resource development can have significant effects. It is important that the public
have the ability to understand what is under consideration with a protected area, and what
discussions and actions are being taken by all governments and stakeholders around
establishment of a protected area.
The current wording in the Protected Areas Act on what is required in the registry is
insufficient and needs to be strengthened, e.g.:
o Section 12(2) requires only:
 (a) a description of the boundary or a map of the area;
 (b) the date of approval of the area;
 (c) the manner of interim protection for the area.
o Section 18 requires only:
 (a) the metes and bounds description of the area;
 (b) a description of how the area meets the purpose of this Act;
 (c) the objectives that are defined for the area;
A protected area is a park and is by definition under the MVRMA a “development” that needs
to undergo environmental scrutiny through preliminary screening and potentially
environmental assessment. Witness the preliminary screening that Parks Canada’s proposed
development of Thaidene Nëné as a national park is undergoing today.
Like other registries established under the MVRMA, the Protected Areas Act’s registry should
be more robust and transparent so as to more adequately fulfil the requirements of the
MVRMA to support preliminary screenings and potential environmental assessments.
(One additional small point, we recommend that the registry require that an official area in
square kilometres be posted to help everyone agree to what quantum is. It is these land quanta
that are used to track territorial and national commitments to land conservation and having an
agreed upon area will help remove any argument or confusion.)
Details of what is required to be posted in the registry should be strengthened, e.g., all
correspondence and documentation by the proponent of the protected area and responses from
Indigenous governments and interested stakeholders should be filed.
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-

Recommendation #2: Maintain and strengthen the Public Registry. A fully transparent and
comprehensive public registry needs to be in place for the consideration of any candidate
protected area.

Given the overlap with the MVRMA, we recommend consideration be given to replacing the
public registry or synchronizing it with the MVEIRB’s.
-

Recommendation #3: Consider replacing the Protected Areas Act public registry with that
of the Mackenzie Valley Environmental Impact Review Board’s public registry, given that
candidate protected areas are to be treated as “developments” under the MVRMA. The
challenge will be that the MVEIRB’s registry is for only two thirds of the NWT, outside of
the Inuvialuit Settlement Region.

Recognize that a Protected Area is a “development” under MVRMA
Because a protected area will never allow mineral or energy resource use, its establishment
could have adverse consequences on “the social, cultural and economic well-being of residents
and communities in the settlement area, having regard to the interests of all Canadians”,
words used in the MVRMA.
It is for this reason that the MVRMA treats a protected area as a “development”, as per Part 5,
Definitions, 111(1):
development means any undertaking, or any part or extension of an undertaking, that is
carried out on land or water and includes an acquisition of lands pursuant to the Historic
Sites and Monuments Act and measures carried out by a department or agency of
government leading to the establishment of a park subject to the Canada National Parks
Act or the establishment of a park under a territorial law.
As a “development”, a protected area proposal must be considered and assessed, first with a
preliminary screening (as Thaidene Nene national park reserve is currently undergoing), and
conceivably with an environmental assessment where warranted.
-

Recommendation #4: Add words to the definitions in the Protected Areas Act to reinforce
that a protected area is a “development” under MVRMA. This will help reinforce the need
for comprehensive and transparent review as required under the MVRMA for any other
development in the NWT;

Require a mandatory MERA be conducted over a candidate protected area:
A severe shortcoming in Bill 38 is the lack of requirements to assess the mineral and energy
resource potential of a nominated or candidate protected area.
At best, the Bill makes one reference in 10(5) that a nomination of a candidate protected area
must include “a summary of known values of the area”. However, it can be expected that these
“known values” will reflect only the nominee’s perspective of why an area should be protected
and not provide the balanced information required for good decision making, including a
fulsome assessment of mineral and energy resources that would be lost by protection.
Good governance and the need for informed decision making requires that mineral and energy
resource assessments are required of any candidate protected area.
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That this is missing in the Bill is alarming, given that such resource assessments are so
common in other land management processes, e.g.:
-

-

-

The original “Protected Areas Strategy: A Balanced Approach to Establishing Protected
Areas in the Northwest Territories (1999)”, required a multi-step process in identifying
potential protected areas. A key step was for governments to: coordinate the development of
an effective mineral and energy assessment process for high priority candidate protected
areas.
Canada’s Minerals and Metals Policy states:
o In establishing and managing protected areas, the Government recognizes the
minerals and metals industry’s important contribution to Canada. It also recognizes
the desirability of leaving federal lands, particularly those with high mineral
potential, open for mineral development when this is consistent with federal
legislation and government policies, and compatible with environmental and social
objectives. Consequently, the Government will [amongst other things]:
 fully take into account the mineral potential of the area in question before
taking decisions to create protected areas on federal lands;
 impose land withdrawals that preclude mineral development activities only
when specific conditions justify such action, and only after economic and
social impacts have been carefully considered.
o Further, the Policy empowers a Mineral and Energy Resource Assessment
(MERA) for National Park proposals:
 To ensure that the economic and strategic significance of mineral and
energy resource potential is duly considered;
 To ensure that, in making recommendations regarding the withdrawal of
land for national park purposes, the Minister is advised on the balance
between the values of the land with respect to park establishment criteria
and the potential for the exploration, development and use of mineral and
energy resources which may inhere in the land; and
 To prepare assessments of the mineral and energy resource potential of
areas being considered for national parks.
The GNWT Land Use and Sustainability Framework under one of its key Guiding
Principles – “Balanced and Sustainable” – commits GNWT to ensure that “Landmanagement decisions consider ecological, social, cultural and economic values to ensure
maximum benefits to current and future generations.”

Bill 38 must be strengthened with the addition of language requiring a mineral and resource
assessment be conducted. Words for consideration are:
-

-

Prior to consideration of a candidate protected area as an established protected area, the
candidate area must undergo a fulsome mineral and energy resource assessment to ensure
that the economic and strategic significance of mineral and energy resource potential is
duly considered;
To ensure that, in making recommendations regarding the withdrawal of land for protected
area purposes, the Minister is advised on the balance between the values of the land with
respect to park establishment criteria and the potential for the exploration, development
and use of mineral and energy resources which may inhere in the land;
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-

To prepare assessments of the mineral and energy resource potential of areas being
considered for established protected areas; and
To excise any areas with high mineral potential from that candidate protected area.

Understanding fully the resource and energy potential will help make the best land use
decisions.
-

Recommendation #5: Bill 38 must require a mandatory Mineral and Energy Resources
Assessment be conducted on any candidate protected area to protect rare mineral resources
from sterilization, so as to protect and promote the economic well-being of residents and
communities in the settlement area, and having regard to the interests of all Canadians.

Do not allow private donations to be made to protected areas
We are concerned with the Bill’s proposal under Clause 20, to allow the Minister to establish
special purpose funds to accept donations for protected areas.
Private donations, whether from environmental groups or even industry, should not be allowed
to advance a protected area.
By allowing them for established protected areas, you open the door to inappropriate
influencing of protected areas establishment for money. It is not appropriate.
Donations of several millions of dollars – a not improbable amount – could be seen as very
powerful and attractive motivators for small communities to advance protected areas, for
example. Yet, that amount is quite paltry when compared to the ability of the land to generate
benefits through responsible resource extraction.
The exchange of money for land enters onto dangerous ground. Donations can create
perceptions that a protected area is being purchased.
Outside injections of money are artificial, and will likely be biased towards protection, and be
biased more towards the interests of those from outside the north who have the money and their
own agenda for what is best for the north. This would not be in the long-term interests of the
north or northerners.
To remove any concerns of bias or impropriety, protected areas should be developed with the
resources that the NWT creates itself economically. We in the NWT need to continue to grow
our economic self-reliance in order to look after ourselves using our own resources, and that
includes the establishment of parks and protected areas.
-

Recommendation #6: Remove the ability of this Bill to allow private donations to be made
to protected areas. Funding of protected areas should come from the NWT’s own economic
returns.

Allow corridors in protected areas
Clauses 35 and 36 speak to corridors.
Clause 36 allows transportation and transmission corridors in protected areas. This is good, and
should be kept in the final Act. However, it should be strengthened with the addition of
corridors for energy, specifically powerlines and pipelines.
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Clause 35 prevents a number of activities including mining, oil & gas, and energy
developments in protected areas. However, changes should be made to allow for corridors
through protected areas to support those activities beyond the boundaries of the protected area.
There is real risk that a protected area could block development beyond its borders. We would
like to think this is not the intent of the Bill, particularly when it can be shown that corridors do
not carry any significant environmental risks that cannot be mitigated.
We recommend changes to Clause 35 to clarify this and suggest wording like this:
35. (1) Any surface authorizations or interests for lands within a protected area,
including transportation, communication and energy corridors, may be issued or
renewed, subject to the regulations and any applicable management plan.
36. … the Minister may identify an area within a protected area where a right to occupy
land may be granted for the purposes of establishing a transportation, communications
or energy transmission (oil & gas, electricity) corridor within and through the protected
area … to support exploration, mining, oil & gas development, and energy development
beyond the boundaries of the protected area.
-

Recommendation #7: Change wording to allow corridors for transportation,
communications (e.g., fibre optics), and energy (specifically electricity transmission and oil
and gas energy pipelines) to be established and permitted in protected areas.
Recommendation #8: Change wording to allow that corridors could support exploration,
mining, oil & gas development, and energy development beyond the boundaries of the
protected area.

Such allowance for corridors would also ensure there was no purposeful move to propose
candidate areas to be roadblocks for development beyond.

The Minister should not trump Land Use Planning processes
Nominating an area as a candidate protected area is a significant move, for it has the potential
to remove significant economic benefits from resource development from the North and all of
its residents.
Areas of high mineral potential are rare in nature too with deposits seldom located where we
want them to be. They are deserving of protection for economic reasons but do not receive any
such protection.
For this reason, creation of protected areas cannot be treated lightly. They have the stature of
being considered a “development” under the MVRMA and should undergo comprehensive
discussions leading to preliminary screening and conceivably environmental assessment.
It appears that under at least 3 clauses in Bill 38, the Minister has the power to override a land
use planning board or process, e.g.:
-

Clause 12.(3): If there is a land use planning board or body with a role related to an
existing land use plan or a land use plan being developed in a region that includes any part
of a candidate protected area, the Minister shall, without delay, give notice to that board or
body of the candidate protected area approval and provide a description of the boundary or
a map of the area.
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-

-

Clause 16.(4): If there is a land use planning board or body with a role related to an
existing land use plan or a land use plan being developed in a region that includes any part
of a candidate protected area, the Minister shall, without delay, give notice of the intention
to establish a protected area under section 17 to that board or body before the protected
area is established, and provide a description of the boundary or a map of the area.
Clause 26.(5): If there is a land use planning board or body with a role related to an
existing land use plan or a land use plan being developed in a region that includes any part
of a protected area, the Minister shall, without delay, give notice to that board or body of a
change in size or de-registration of a protected area under this section.

We believe this gives too much power to the Minister.
What should be added after each of these clauses is wording like: “… so as to allow the land
use planning board or body to consider (or not) as a formal candidate protected area under its
land use planning processes”. This would then recognize the legally sanctioned public
processes that the land use planning boards were created for in assessing land usage and
designations, which are not intended to be at the Minister’s sole discretion.
Inclusion of the above wording would remove confusion, raise the standard of governance, and
bolster regulatory certainty so the Minister is not seen as overriding established land use
planning processes.
-

Recommendation #9: The Minister should not override Land Use Planning processes.
They have been created under environmental legislation to conduct public processes to
evaluate and designate land use. Support them in conducting transparent, fulsome
processes. Wording, as suggested, can be added to clarify this.

No protected area establishment in the absence of land use planning
While the NWT has a very progressive land and resource co-management regime under the
MVRMA, it is not complete. Important to the discussion of a protected areas bill, land use
planning has not been invoked or completed in all regions of the NWT.
The process of identifying and setting aside areas for protection is land use decision making. It
is a subset of land use planning.
Protecting parcels of land is improved when done in the broader context of all land use.
However, when it is done in the absence of land use planning, then moving ahead with
protected area establishment runs the risk of missing “the big picture”, the more fulsome
discussions and investigations that land use planning bring and providing full transparency to
these considerations.
We recommend that no candidate protected area be advanced to an established protected area
until land use planning is in effect and land use discussions support it. The areas can remain as
a candidate protected area in the meantime, perhaps similar to how a NATIONAL PARK
remains as a NATIONAL PARK RESERVE until outstanding matters like land claims are
resolved.
-

Recommendation #10: Let land use planning processes confirm the establishment of a
protected area. In their absence, maintain potential protected areas under “candidate” status.
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Limit size of protected areas
There is nothing in the bill that limits the size of protected areas. There is also nothing in the
bill that speaks to balancing protection and conservation with development needs.
The minerals industry is by far the largest private sector contributor to the NWT’s economy,
and given the high geological potential, with supportive actions can continue to do so.
Mining developments are not large, but they can generate phenomenal wealth. The physical
footprint of all the mines historically in the NWT are tiny, at less than one hundredth of one
percent of the NWT’s land area. From this, tremendous wealth can be created responsibly,
under the very strong regulatory regime in place today to protect the environment from
significant adverse environmental impacts. For example, one of the NWT’s diamond mines will
generate one billion dollars per square kilometre of disturbance over its two decade life; the
land the mine disturbs will be reclaimed and returned safely to the environment after mining is
completed.
To sustain this success requires access to land for exploration and when it is successful, mine
development. Currently, over 30% of the NWT is off limits to development, and we do not see
this abating. While we realize that the territory is itself very large, the high levels of land
alienation to development is excessive. It is now affecting the NWT’s ability to sustain its
minerals industry, and economic forecasts are not strong as a result.
Canada and countries around the world have established limits on the amount of land that will
be protected, recognizing that land is also required to support economic activities for their
residents.
There must be some limits put on the size of protected areas established under the act.
-

Recommendation #11: Add wording to limit the size of protected areas in order to provide
some balance between lands open and closed to development. Limit total alienation of all
lands to resource development to the international commitment made by Canada of 17%.

CONCLUSION & RECOMMENDATIONS
We support the notion of creating some special protected areas that need protection from
resource development to protect their specialness. However, to meet the needs of good
governance, transparency, balance and congruency with other laws and regulations, we provide
the following recommendations:
-

Recommendation #1: Reducing and De-registering protected areas is good. The ability for
a candidate area to be removed as a candidate for protection is necessary. People’s attitudes
and society’s needs can change as can environmental considerations and technology. Any
of these could remove the need for a protected area.

-

Recommendation #2: Maintain and strengthen the Public Registry. A fully transparent and
comprehensive public registry needs to be in place for the consideration of any candidate
protected area.
-

Recommendation #2a: Consider replacing the Protected Areas Act public registry with
that of the Mackenzie Valley Environmental Impact Review Board’s public registry,
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given that candidate protected areas are to be treated as “developments” under the
MVRMA.
-

Recommendation #3: Recognize that a Protected Area is a “development” under
MVRMA. Recognize, treat and assess a candidate protected area as a “development” under
the MVRMA, providing it with the transparency and effort required of any other
development in the NWT.

-

Recommendation #4: Bill 38 must require a mandatory Mineral and Energy Resources
Assessment be conducted on any candidate protected area to protect rare mineral resources
from sterilization, so as to protect and promote the economic well-being of residents and
communities in the settlement areas, while having regard to the interests of all Canadians.

-

Recommendation #5: Remove the ability of this Bill to allow private donations to be made
to candidate protected areas. Funding of candidate protected areas should come from the
NWT’s own economic returns.

-

Recommendation #6 allow corridors for transportation, communications, and energy to be
established and permitted in protected areas; ensure protected areas are not used to block
such developments.

-

Recommendation #7: Change wording to allow corridors for transportation,
communications (e.g., fibre optics), and energy (specifically electricity transmission and oil
and gas energy pipelines) to be established and permitted in protected areas.

-

Recommendation #8: Change wording to allow that corridors could support exploration,
mining, oil & gas development, and energy development beyond the boundaries of the
protected area.

-

Recommendation #9: The Minister should not override Land Use Planning processes.
They have been created under environmental legislation to conduct public processes to
evaluate and designate land use. The Protected Areas Act must be subordinate to the Land
Use Planning processes, and support them in conducting transparent, fulsome processes.
Wording, as suggested, can be added to clarify this.

-

Recommendation #10: Let land use planning processes confirm the establishment of a
protected area. In their absence, maintain potential protected areas under “candidate” status
until a Land Use Plan is established.

-

Recommendation #11: Add wording to limit the size of protected areas in order to provide
some balance between lands open and closed to development.

---------------------------- end ------------------------------

14

DUC’s input to Bill 38 – Protected Areas Act
Speaking notes to the Standing Committee on Economic
Development and Environment April 30, 2019
•

•

Introductions
o Thank you, Mr. Chairman and members of the Standing Committee on Economic
Development and Environment. Good morning, thank you for the opportunity to
present to the committee.
o My name is Kevin Smith, and I’m the National Manager Boreal Programs for Ducks
Unlimited Canada.
o I’m here with my colleague Sonny Lenoir, our NWT manager.
o Today we are grateful for the opportunity to provide comments to Bill 38, the Protected
Areas Act.
DUC – overview
o As Canada’s leading wetland conservation organization, our main focus, as much now as
it was in 1938 when we started, is to conserve wetlands and other natural spaces for
waterfowl, wildlife, and people.
o Our 150,000-strong supporters, 5,000 volunteers, dedicated staff, and industry,
government, and indigenous partners are critically important to advance conservation.
o DUC is a science-based, partnership-oriented, collaborative, solutions based
organization.
o We believe that through creative, collaborative conservation solutions we can have
healthy northern economies, healthy northern communities, and a healthy environment
at the same time.
o Early in DUC’s Boreal Program, we recognized the importance of the Northwest
Territories to waterfowl. Nearly one-third of all breeding waterfowl in the boreal forest
come from the Northwest Territories.
o We are proud to have worked for approximately 30 years in the NWT, and we will
continue to focus on this important area for our work into the future.
o We are investing between a half a million to three-quarters of a million dollars a year in
projects within the NWT that directly benefit the NWT economy. And we have leveraged
and are brokering to access additional funding to support land use planning, research,
and other sustainable development activities.
o NWT is blessed with some phenomenal wetland complexes and Bill 38 and other
pending legislative reviews will be instrumental in protecting, conserving and
sustainably managing them for generations to come.
o DUC is uniquely positioned to assist with these very important processes. We have
worked collaboratively with other governments and national organizations across
Canada in developing policies and strategies in this regard and are pleased to contribute
our expertise and perspectives to the GNWT legislative review processes and today in
particular on Bill 38.

•

DUC supports Bill 38 and we offer the following general comments:
o As provided in the introduction of the Bill, DUC supports the Legislation’s recognition
and respect for Aboriginal and Treaty rights of Indigenous people. The strong
recognition in this Act of the leadership and important role that Indigenous peoples
bring to conservation provides a unique connection for simultaneously achieving
conservation, responsibilities under devolution as well as reconciliation.
o We have previously applauded the GNWT for its leadership to balance and update
various Natural Resources Acts concurrently. Doing so can help lead to a more
transparent and predictable regulatory regime that will attract investment, stimulate
economic development and meet the numerous economic, environmental, social and
cultural needs of the people of the NWT.
O This new legislation is arguably overdue, and in our view is fundamentally required to
broaden and diversify opportunities in the NWT to help enable a conservation economy.
The Protected Areas Legislation is critical to ratify decades of hard work related to
Edehzhie and Thaidene Nene Protected Areas and to help unleash the potential these
and other areas hold for realizing local objectives and opportunities.
O This Act will help protect our valuable wetland ecosystems that are so integral to land,
life and livelihood of the NWT people. With the North being so particularly sensitive to
the impacts of climate change, the NWT must lead by example in developing strong
strategies and legislation like this one to support the protection of our vast reservoirs of
carbon in wetlands and other natural ecosystems.
o

•

As noted in the introduction of the Bill, DUC agrees that climate change considerations
must be factored into protected areas planning and management. As DUC has
articulated in previous submissions, wetlands play a crucial role in securing vast stores
of carbon and the protection of wetland ecosystems and provide significant climate
change mitigation and adaptation benefits. DUC has recently provided a professional
paper to the department of ENR which explores the current state of knowledge related
to wetlands and their complex linkages to permafrost, carbon cycling and climate
change in Northern Canada. We would be glad to share this science-based paper with
committee if you have not seen it yet.

Observations on specific provisions
o We would now like to offer the following observations with reference to specific
provisions of Bill 38:
o DUC strongly supports the purpose of the Act under Section 2, of Part 1
o Under Part 2, DUC also supports the intent to develop a public registry that would
transparently provide information on all candidate Protected Areas as well as all
established PA’s.
o DUC supports Section 14(1) that indicates “prior to a candidate PA being established as
a PA, the Minister MUST enter into an establishment agreement for the PA with one or
more Indigenous governments or organizations identified by Executive Council.
o Having said that, terminology such as “best efforts” and “irreconcilable differences”
such as under Section 14(4) and 15(2) appear to remain subjective to interpretation.
Perhaps supporting principles, definitions or criteria to assist consistent application
could be considered under supplementary regulations or policy guidelines.

o
o

DUC agrees that Mgnt Plans should be completed as soon as practical and we very much
support the provision in section 25 to allow for interim management guidelines to be
enabled under establishment agreements.
Under Section 36(1) in Part 4, allowance for and corresponding conditions are stipulated
for granting access to land in a PA for transportation and/or transmission corridors.
DUC supports the requirements and considerations provided under Section 36(1)(a) and
(b). DUC’s experience has indicated that these development activities can have
significant and potentially long-lasting negative impacts to the ecological integrity of
boreal wetland ecosystems. As such, we recommend that mitigation requirements be
considered as part supplementary regulations, guiding policy or perhaps entrenched as
an integral component of the pending Waters Act.

•

Need to also move on the Waters Act
o In our view, the Protected Areas Act is a priority among the 5 ENR legislations being
considered by the GNWT. Conserving wetlands and habitats across our great land mass
is a challenge and this legislation is one very important and required tool for a made-inthe - NWT comprehensive and balanced approach to managing lands and resources.
o DUC also encourages legislature to move swiftly on progress related to the Waters Act
to ensure wetland protection, conservation and sustainable development are
appropriately captured in that legislation as well.

•

Conclusion
o There is much work to be done to address the underlying conditions that cumulatively
impact the well-being of northern people and communities. Investing in our northern
people, communities and regions, while developing new and improving environmental
policies will help address the wetland conservation goals of northern people and
communities. Indigenous-led actions, with the support of government and other
partners, will play an important role in successful efforts to enhance health, economies,
languages and cultures in northern communities.
o Leveraging responsible government policies to drive awareness, skills development, and
possible employment opportunities in a conservation economy, will be critical
components to building a strong north. Further, addressing environmental health and
wellness related issues such as wetland conservation, protection and sustainable use
will also be essential. This bill will certainly help to address many of those challenges.
o In summary, the NWT has a tremendous opportunity to advance conservation through
this bill and other legislative reviews to ensure the abundant wetlands in the NWT
continue to provide benefits for future generations. So, once again, we strongly
endorse this bill and encourage its passage, proclamation and implementation.
o We appreciate this opportunity to provide input to this bill and look forward to
exploring additional opportunities to collaborate in protecting NWT’s bountiful but
vulnerable wetland ecosystems and watersheds.
o Thank you for your time today. We would welcome any questions.
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May 2, 2019

Standing Committee on Economic Development & Environment
Legislative Assembly of the Northwest Territories
4570-48th Street
Yellowknife, Northwest Territories
X1A 2L9
To the Standing Committee on Economic Development & Environment:
As the Executive Director of Nature United, I am providing this written submission to express strong support for the
Government of the Northwest Territories’ first Protected Areas Act, Bill 38, following my in-person testimony at the
public hearing held by the Committee on April 30, 2019 in Yellowknife, NWT.
Nature United commends the Government of the Northwest Territories for Bill 38, a made-in-the-North legislation
that provides a foundation both for protecting the ecological and cultural integrity of Canada’s North and for new
sustainable economic development. Furthermore, we believe that Bill 38 sets a national standard for how Canada
can achieve its commitments to Target 1 in a way that respects the rights of Indigenous people, honours the
recommendations of the Federal Government’s Target 1 National Advisory Panel and the Indigenous Circle of
Experts, and demonstrates how land stewardship can and must be done in partnership with Indigenous Peoples.
Nature United requests that the Standing Committee recommend to the Committee of the Whole the passage
of this legislation during its upcoming spring (May/June) session.
We also ask the Standing Committee to take all necessary measures under its control to establish Candidate
Protected Areas through the Protected Areas Act, including enacting the transitional provision as requested
by the Łutsël K’é Dene First Nation to honour and conclude their 40-year effort to establish Thaidene Nëné.
This is a rare and historic opportunity for the Government of the Northwest Territories—when a strong mandate
from communities coincides with an unprecedented level of collaboration between governments. Compounding this
opportunity is the extraordinary potential for investment, including the current Government of Canada’s Nature
Fund, which a limited window for federal funding and legal designation of protected areas.
The following text provides the basis for our recommendations, as well as addresses questions raised by Committee
members during my in-person testimony.
Nature United is dedicated to conserving nature as the foundation of strong communities, a prosperous economy and
a future worth passing onto our grandchildren. We work in partnership with Indigenous people, industries and
governments in three priority geographies: the British Columbia coast (including Clayoquot Sound and the Great
Bear Rainforest), northern Manitoba, and in the Northwest Territories. Our approach is to support local leadership,
bolster local and regional economies, and improve community well-being. We believe sustainable economic
development must go hand-in-hand with conservation. In the Great Bear Rainforest, for example, Nature United
continues to build on the success of a public-private investment of $77M into Indigenous stewardship and local
sustainable economic development. Over the last 10 years, the investment has leveraged an additional $190M,
creating more than 1,000 new jobs, and creating or expanding 100 businesses. Another example is in northern
Manitoba, where Nature United works directly with First Nations leadership and forestry companies to support
community-driven land and resource projects.

1

2

As the Canadian affiliate of The Nature Conservancy, a global organization working in 72 countries, Nature United
has also worked with Protected Areas legislation around the world, and we have contributed to the Northwest
Territories’ efforts to create a network of protected areas, beginning with the Protected Areas Strategy more than a
decade ago. Bill 38 is the next step in implementing the GNWT’s Healthy Land, Healthy Peoples’ Conservation
Network Planning 2016-2021 Strategy. The Act will allow existing Candidate Protected Areas—identified and
championed for protection by NWT communities and the GNWT—to be fully and permanently protected.
From Nature United’s perspective, protected-areas legislation must meet certain criteria in order to be
comprehensive, durable and effective.
(1)

Firstly, a Protected Areas Act should protect the long-term ecological integrity, diversity and resilience of
an area by managing all uses, ensuring consistency with Indigenous cultural considerations, and representing
the diversity of a region’s ecosystems. The NWT Protected Areas Act achieves this by asserting:


Permitted activities in protected areas cannot substantially alter biodiversity, ecological integrity or
cultural continuity.



Prohibited activities are clearly outlined, as are enforcements and penalties.



The network of protected areas created by the Act is intended to be permanent, and changing
protection requires agreement of both the GNWT and Indigenous governments, a standard that is in
line with or superior to most other provincial legislation in Canada.

In response to the Committee’s question during our testimony, our organization believes that the provision in
Bill 38 related to transportation and transmission corridors does not negate its high standard of protection for
these reasons: i) requirements for a corridor can also be included in the management plan for a protected area,
and the Minister must satisfy these requirements before permitting a corridor; ii) Indigenous governments can
agree to requirements for corridors in the Establishment Agreement for a protected area, and any prohibitions
may be incorporated into the regulations; and iii) the Minister must consider the feasibility of all other
options, as well as ecological and cultural continuity impacts, before allowing corridors in protected areas.
This approach is similar to the BC Parks Act, which handles roads on a case-by-case basis for each protected
area. We find this to be a reasonable approach.
A further question was raised as to whether the ability for the protected-area boundary to be reduced by
agreement between GNWT Executive Council and Indigenous government(s) threatens the permanence of
the protected areas. We believe the government-to-government negotiation process between the GNWT and
Indigenous governments (and/or tripartite negotiations including the federal government) to be a fair
approach that is respectful of Indigenous rights and authority. To protect the integrity of the protected area
we advocate for strong Establishment Agreements that clearly state under which circumstances a protectedarea boundary may be changed, corridors may be developed, and other special scenarios addressed. (See
additional comments on Establishment Agreements below.)
(2)

Secondly, a Protected Areas Act should provide directly for modern mechanisms by which Indigenous
Peoples and local communities can create the terms for shared management and stewardship decisionmaking.


This is particularly important to Nature United. At the heart of our approach to conservation is
recognizing and respecting the rights of Indigenous Peoples, and we support Indigenous leadership
and authority to manage natural resources, lands and waters. We commend the GNWT for its two
years of work with Indigenous Governmental Organizations in the creation of this legislation.



This specific criterion is fulfilled in the Act by the use of Establishment Agreements, which serve as
contracts between Indigenous Governments and the GNWT. Prohibited activities agreed upon in
Establishment Agreements will be incorporated into law when a protected area is established.
2

3

Establishment Agreements can also specify permanent protection for safeguarding cultural lifeways,
foodways and biodiversity, and create opportunities for community stewardship and management.


(3)

Within Establishment Agreements both parties can negotiate and define specific terms to be required
for the creation and management of a specific protected area, including the process for addressing
other activities such as corridors, boundary adjustments and management changes. In this way, the
purpose of the Protected Areas Act can be reinforced by these negotiated agreements.

Thirdly, a Protected Areas Act should contribute to local economies through tourism and other commercial
ventures that would positively benefit Indigenous-led and other place-based conservation initiatives.


Nature United has been an important partner in diversifying local economies in other Canadian
geographies through conservation, land management, tourism and other commercial ventures. Our
work in the Great Bear Rainforest—where 1,000 new jobs were created and 100 new business created
or expanded—is just one example.



Nature United also supports the development of Indigenous Guardian programs as a fundamental
means of economic diversification connected to conservation. An analysis of Indigenous Guardian
programs has shown a return-on-investment of more than 10 to 1, in addition to substantial
community and cultural benefits.



We have observed first-hand the powerful economic benefits that can come from conservation. But
those benefits depend on a strong legal foundation that provides certainty for rights holders, nature
and investors over the long-term. The NWT Protected Areas Act meets this criterion by providing
certainty and transparency for the public, including industries and others who seek to invest in the
Northwest Territories. At the same time, the Act provides the catalyst for a new, diversified economy
surrounding the new protected areas—an economy that builds upon the ever-increasing tourism
numbers (up 30% from 2016 to 2017) and the regional eco-tourism strategies of the North that are
already bringing in more than $200M annually.

To summarize, our perspective is that Bill 38 is a robust protected-areas act that can provide the legal foundation for
economic diversification in this evolving area of our Canadian economy.
As a long-time partner of the Łutsël K’é Dene First Nation, Nature United has provided technical support, science
expertise, financial support and support for longer-term sustainable financing for ongoing stewardship of Thaidene
Nëné. We commend the GNWT-Environment and Natural Resources Ministry for leading a rigorous effort to coproduce the Protected Areas Act with its Indigenous governmental counterparts, which resulted in the piece of
legislation as we see it here today. We support the SCEDE Committee’s thoughtful deliberation of this Bill, and it is
our strong recommendation that the Committee finds Bill 38 to be worthy of advancing for passage during the
spring session, so that it may be used to create new Protected Areas before the end of this government’s mandate
and the fall 2019 election.
In closing, we believe the NWT Protected Areas Act, Bill 38, will protect ecologically critical landscapes in the
Northwest Territories, safeguard cultural connections to land, uphold Indigenous rights, diversify the NWT
economy and provide significant benefits to future generations, amid a changing northern and global climate. It will
be an important step towards a Canada where we value the cultural, social, and ecological values of our landscapes,
and where we work to create a truly diversified sustainable economy for people and nature.
Thank you for the opportunity to provide these written comments and for testifying in person.
Sincerely,
Nature United

3
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Hadley Archer
Executive Director
c.c.: xxx
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APPENDIX 4
DISSENTING OPINION REFERENCES
Excerpts from Submissions on Bill 38 Regarding Regulation-Making
1. Dehcho First Nations Letter to ENR Minister January 18, 2019
https://www.assembly.gov.nt.ca/sites/default/files/images/19-0503_dene_nation.pdf
Going forward, DFN expects that it will be fully involved and resourced to
participate in the development of regulations under this legislation, as many of
the aspects of this legislation that have the potential for an adverse impact on
Aboriginal and treaty rights will arise through regulation. Many of Dehcho First
Nation communities are anxious to move forward on the establishment of new
protected areas that have been stalled for several years since the "pause" in the
Protected Area Strategy, and will want to be assured that this new legislation will
provide the right tools and mechanisms for permanent protection of our special
places, along with Dehcho rights and Dehcho way of life that such special places
sustain.
2. Dene Nation Speaking Notes for SCEDE Yellowknife Public Hearing
April 30, 2019
https://www.assembly.gov.nt.ca/sites/default/files/images/19-0503_dene_nation.pdf
We will also be pursuing a formal commitment to a full co-drafting process on
Bills identified by the Indigenous governments working with the GNWT and the
Legislative Assembly as legislative priorities are agreed to for the 19th Legislative
Assembly.
3. Gwich’in Land Use Planning Board Letter to SCEDE May 3, 2019
https://www.assembly.gov.nt.ca/sites/default/files/images/19-0503_glupb_comments_bill_c38.pdf
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Thank you for the opportunity to provide our input into this Bill. In conclusion, we
would like to recommend that ENR ensure the GLUPB and other comanagement management bodies in the GSA, including the GRRB, are involved
in the policy and regulation development process, particularly if the
improvements we have suggested at this late stage are not inserted into the Act.
4. Gwich’in Renewable Resources Board, Sahtu Renewable Resources
Board and Wek’eezhii Renewable Resources Board letter to Minister
R. C. McLeod dated January 18, 2019
https://www.assembly.gov.nt.ca/sites/default/files/images/19-0502_ssrb_correspondence.pdf
The PAA Bill is like a lot of modern legislation – most of the details will come
along later in regulations. However, it is not clear what process ENR will use to
develop these regulations or when that work will be done. This leaves the RRBs
and other reviewers with a lot of uncertainty about how this protected area
framework will be developed and operate. To address RRB concerns, ENR must
provide greater transparency and assurance that the policy and regulation
development process will reflect the spirit and intent of the Land Claims
Agreements to coordinate and cooperate on matters related to resource
management. The RRBs expect to be fully involved in this process.
ENR needs to ensure that the RRBs are fully involved in the policy and regulation
development process that will fully reflect the NWT’s modern framework for
cooperative and coordinated management over protected areas.
5. K'atl'odeeche First Nation Presentation for SCEDE Hay River Reserve
Public Hearing April 25, 2019
https://www.assembly.gov.nt.ca/sites/default/files/images/19-04-25__kfn_presentation_on_bills_38_and_44.pdf
KFN recommends including provisions in land and resource legislation (including
Bill 38 and 44) to require the Minister to collaborate with IGOs and renewable
resource management boards prior to developing regulations or proposing future
amendments.
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6. North Slave Metis Alliance Letter to SCEDE May 3, 2019
https://www.assembly.gov.nt.ca/sites/default/files/images/19-0503_nsma_comments_on_paa_fa_and_era.pdf
First, NSMA commends the Government of the Northwest Territories and the
Department of Environment and Natural Resources on the collaborative,
cooperative, government to government approach it took to drafting these three
Bills. The working group meetings were forums where these draft Acts could be
jointly discussed considered and drafted by the GNWT and Indigenous
Governments and Organizations, including NSMA. Everyone involved worked
hard to craft modern, "Made in the North" legislation. We look forward to
continuing to work this way with the GNWT on future projects.
7. Northwest Territory Métis Nation Speaking Notes for SCEDE Hay
River Public Hearing April 24, 2019
https://www.assembly.gov.nt.ca/sites/default/files/images/19-0429_nwt_metis_nation_speaking_notes_on_bills_38_39_and_44.pdf
I believe this speaks to the success of the Technical Working Group in
developing the legislative initiatives, and I encourage you to continue to provide
Ministerial support and funding for ongoing collaborative work to develop the
legislation and regulations.
If we maintain our approach through the regulation-making process, we could
achieve the vision that the Devolution Agreement and the Northwest Territories
Intergovernmental Agreement on Lands and Resources Management Act
promised.
8. NWT Métis Nation Letter to SCEDE May 3, 2019
https://www.assembly.gov.nt.ca/sites/default/files/images/19-0503_nwtmn_written_submission.pdf
The work of the Technical Working Group is critical to advancing the legislative
and regulatory changes required to achieve the vision of the Devolution
Agreement. If we maintain our approach through the regulation-making process,
we could achieve the vision that the Devolution Agreement and the Northwest
Territories Intergovernmental Agreement on Lands and Resources Management
Act promised. We see this work as a key aspect of the GNWT’s interest in
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achieving reconciliation. That said, there are opportunities for improvement,
which we will comment on briefly below.
We continue to believe that the co-drafting process is the best approach for
cooperative and collaborative management of land and resources as envisioned
in the IGA, and we encourage Committee to advocate for this approach going
forward.
9.

Sahtu Renewable Resources Board Letter to SCEDE May 6, 2019

https://www.assembly.gov.nt.ca/sites/default/files/images/19-0506_ssrb_bill_38_and_44_review.pdf
Amend subsection 98(1), so that a pre-condition to putting forth regulations
requires the advance notification to Indigenous governments and RRBs. This
could be similar to the notice requirements to the Assembly under subsection
89(3) of the Wildlife Act before regulations are made designating a conservation
area. We propose the following language:
o Prior to the promulgation of any regulations under the Act, the Minister
shall notify the renewable resources boards of the content of any
proposed regulations and provide 90 days for review and opportunity to
make recommendations with respect to the proposed regulations.
o Where the renewable resources boards make recommendations and the
proposed regulations are not amended to substantially adopt those
recommendations, the Minister will, at least 30 days prior to the entry into
force of the regulations, provide written reasons to the renewable
resources boards setting out the reasons why the recommendations were
not adopted.
Should these Bills receive assent, it is critical that the GNWT ensure that the
SRRB and other RRBs are fully involved in the policy, regulation development
and implementation processes that will follow their enactment. Many of the
changes we’ve proposed would assist by creating statutory conditions supportive
of co-development processes. Such an ongoing consultation obligation is
consistent with co-management.
10. Sahtu Secretariat Incorporated Letter to ENR Minister January 18,
2019
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https://www.assembly.gov.nt.ca/sites/default/files/images/19-0503_dene_nation.pdf
As discussed below, the draft bill provides that key elements of the protected
areas regime would be set out in regulations made under section 98 of the PAA.
For instance, a regulation would establish the eligibility criteria for protected
areas. Since the draft bill provides no requirement for regulations to be made "in
consultation" with the Indigenous groups or organizations, the GNWT officials
advised that such regulations would be developed in the same collaborative
manner as the development of the draft bill after the PAA is tabled in the
Legislative Assembly. The SSI requests that the draft bill be amended to require
that the regulations under the PAA be made "in consultation" with the SSI and
the other Indigenous groups and organizations.
The SSI reiterates its request that the draft bills be amended to confirm that their
respective regulations would be made "in consultation with the SSI and the other
Indigenous groups and organizations. We note that the ITI has recently proposed
draft terms of reference that provide for the collaborative development of the
regulations under the MRA. However, the SSI requests a more substantive
commitment from the GNWT about the role of the SSI in the development of
regulations under the MRA and the other draft bills. A bureaucratic commitment
set out in a terms of reference is not sufficient. This commitment must bind the
GNWT and it is our preference that the Cabinet or the Premier, on behalf of the
GNWT makes this commitment.
11. Sahtu Secretariat Incorporated Speaking Notes for SCEDE Norman
Wells Public Hearing April 27, 2019
https://www.assembly.gov.nt.ca/sites/default/files/images/19-04-27_ssi.pdf
In many cases, the Bills provide that key elements of their respective
management regimes would be developed or implemented by way of regulations.
For instance, Bill 38 establishes a general framework for the establishment and
management of protected areas and the Commissioner has broad authority to
make regulations about key issues with respect to protected areas. Therefore,
the SSI and other Indigenous governments and organizations maintain that they
must have a substantive role in the development of
regulations under the Bills in a manner consistent with the operation of the
Working Group with respect to the development of the Bills.
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12. Sahtu Secretariat Incorporated Letter to SCEDE May 3, 2019
https://www.assembly.gov.nt.ca/sites/default/files/images/19-05-03_ssi.pdf
Therefore, the SSI maintains that the Sahtu Dene and Metis must have a
substantive role in the development of regulations under the Bills in a manner
consistent with the operation of the Working Group with respect to the
development of the Bills. It is not enough for the GNWT to simply consult with the
SSI about the draft regulations. To that end, the SSI and other Indigenous
governments and organizations are developing a proposed agreement for the
GNWT with respect to the establishment of a body similar to the Working Group
that would be activated, from time to time, to develop the regulations under the
Bills.
13. Tłıchǫ Government Letter to ENR Minister January 18, 2019
https://www.assembly.gov.nt.ca/sites/default/files/images/19-0503_dene_nation.pdf
There are no provisions in any of the draft bills that make clear that IGOs,
including TG, will be engaged with and consulted during the development of
regulations or with respect to future amendments of the MRA, FA or PAA. In TG's
view, a clear commitment from GNWT is required, confirming that IGOs will be
fully engaged with respect to the development of regulations and with respect to
any future amendments to the Acts that are passed by the NWT Legislative
Assembly. That commitment should be, in TG's view, set forth as provision or
provisions within the bills. We note that language requiring consultation around
both amendments to the Act and development of regulations is included in the
Mackenzie Valley Resource Management Act and could provide a model for
language to be included in the MRA and adjusted for other bills.
14. Tłıchǫ Government Letter to SCEDE March 26, 2019
https://www.assembly.gov.nt.ca/sites/default/files/images/bill_34-5_-_19-0326_tlicho_government_to_scede_re_mra_0.pdf
As a general comment, Tłıchǫ Government notes that there are no provisions in
any of the bills that mandate that IGOs, including Tłıchǫ Government, will be
engaged with and consulted during the development of regulations or with
respect to future amendments of the Mineral Resources Act, Protected Areas
Act, Environmental Rights Act, or Forest Act. In Tłıchǫ Government’s view, clear
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legislative provisions to this effect are required, confirming that IGOs will be fully
engaged with respect to the development of regulations and with respect to any
future amendments to the legislation that is ultimately passed by the NWT
Legislative Assembly. We note that language requiring consultation around both
amendments to the act and development of regulations is included in the
Mackenzie Valley Resource Management Act and could provide a model for
language to be included in the bills.
15. Tłıchǫ Government Letter to SCEDE April 24, 2019
https://www.assembly.gov.nt.ca/sites/default/files/images/19-0429_tlicho_government_written_submission.pdf
Despite the Treaty commitments set out above and the collaborative process
observed for the Bills, none of their provisions currently mandate consultation
and co-drafting with respect to the development of regulations, policy materials
and future amendments once the Bills become law. In Tłıchǫ Government’s view,
clear legislative provisions to this effect are required to ensure that none of the
process concerns raised and addressed in drafting the Bills recur in their
implementation. The federal Mackenzie Valley Resource Management Act is a
useful model. It states that the “federal Minister shall consult the first nations, the
Tlicho Government and the Déline Got’ine Government with respect to the
amendment of this Act.” It also sets out in several places that the Governor in
Council may make relevant regulations only “following consultation by the federal
Minister” with Tłıchǫ Government and other IGOs. Similar and express provisions
in territorial legislation would both reflect the successful collaborative processes
that have, to date, yielded positive results and as well respect the Treaty
relationships.
16. Tłıchǫ Government Speaking Notes for SCEDE Behchokǫ̀ Public
Hearing April 25, 2019
https://www.assembly.gov.nt.ca/sites/default/files/images/19-0429_tlicho_government_speaking_notes.pdf
Looking ahead, Tłıchǫ Government encourages the inclusion of express
provisions in all three Acts that mandate consultation and co-drafting on
regulations and future amendments once the Bills become law. We have worked
in partnership with GNWT to create these bills, and that partnership and spirit of
cooperation and collaboration needs to continue. There are express promises of
engagement around legislation—both the Bills themselves and the regulations
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that will be developed in the future—in both the Tłıchǫ Agreement and the
Intergovernmental Agreement—and those commitments should be set forth
explicitly in the acts themselves. This would be consistent with the process
followed thus far and can already be seen in the existing provisions of the
MVRMA. Tłıchǫ Government wants to again acknowledge the collaborative
process that was used by GNWT in developing these Bills and recognize the
important step towards reconciliation that this process represents. We look
forward to continuing this partnership as the regulations for these Bills are
prepared and as future legislation is developed in the future.
17. Wek’èezhii Renewable Resources Board Letter to SCEDE April 23,
2019
https://www.assembly.gov.nt.ca/sites/default/files/images/19-0429_wekeezhii_renewable_resources_board_written_submission_on_bills_38_an
d_44.pdf
ENR needs to ensure that the WRRB is fully involved in the policy and regulation
development process that will fully reflect the NWT’s modern framework for
cooperative and coordinated management over protected areas and forests and
plant.
18. Wek’èezhii Renewable Resources Board Speaking Notes for SCEDE
Behchokǫ̀ Public Hearing April 25, 2019
https://www.assembly.gov.nt.ca/sites/default/files/images/19-0429_wekeezhii_renewable_resources_board_speaking_notes_on_bills_38_and_4
4.pdf
ENR needs to ensure that the WRRB is fully involved in the policy and regulation
development process after the Bills are enacted. This collaboration is necessary
to fully reflect the NWT’s modern framework for cooperative and coordinated
management over protected areas and forests and plants.
19. Wek’èezhii Renewable Resources Board Supplemental Submission
to SCEDE May 3, 2019
https://www.assembly.gov.nt.ca/sites/default/files/images/19-0503_wrrb_to_scede_-_supplemental_paa_fa_submission.pdf
The development of regulations will be central to the proper development of the
protected areas regime in the NWT. This work should be done collaboratively. A
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new subsection should be added to section 98 as follow: (3) The Minister shall
consult with Indigenous governments or organizations and renewable resources
boards during the development of regulations under this Act.
20. Non-Governmental Organization Joint Submission on Bill 38
(Alternatives North, Canadian Arctic Resources Committee, Council
of Canadians - NWT Chapter and Ecology North)
https://www.assembly.gov.nt.ca/sites/default/files/images/paa_joint_submission_
an_en_etc_may_2_2019.pdf
In the NWT-PAS process, because all of the work was done openly, all the
indigenous organizations across the NWT were fully informed of progress on
each area of interest and candidate area. It would be sad if through this Act we
were to we could lose a very important part of how we could operate in an open
and collaborative manner. We have no specific clause regarding this, but can
only hope that the inclusion of our recommendations and the upcoming
regulations will be able to open this process more to the public.
https://www.facebook.com/LegislativeAssemblyNWT/videos/381425442583434/
[During the April 30, 2019 SCEDE Yellowknife public hearing, NGO
representative Karen Hamre specifically requested an opportunity for NGOs to
be involved in the regulation-making process related to the ENR and other postdevolution Bills, see video at 1:56]
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