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STANDING COMMITTEE ON 

ECONOMIC DEVELOPMENT AND ENVIRONMENT 

 

REPORT ON BILL 39:  ENVIRONMENTAL RIGHTS ACT 

INTRODUCTION 

Bill 39, Environmental Rights Act, recognizes the right to protect the integrity, 

biological diversity and productivity of the ecosystems in the Northwest 

Territories, and to provide NWT residents with the tools and processes needed to 

ensure these rights are protected by the GNWT.  

 

The Bill received second reading and was referred to the Standing Committee on 

Economic Development and Environment on February 26, 2019.  

 

PUBLIC CONSULTATION 

The Committee held public meetings in Fort Smith, Hay River, K’atl’odeeche First 

Nation, Fort Providence, Behchoko ̨̀ , Inuvik, Norman Wells and Yellowknife.  

Numerous representatives of Indigenous governments and non-governmental 

organizations made public presentations to the Committee, along with several 

members of the public as individuals, including  

 

 NWT Métis Nation,  

 Tłı chǫ Government,  

 Inuvialuit Game Council,  

 Sahtu Secretariat Incorporated,  

 North Slave Métis Alliance 

 Dene Nation,  

 NWT Chamber of Commerce, 

 Council of Canadians – NWT Chapter 

 And a written submission and presentation by Professor Lynda Collins on 

behalf of Alternatives North, Ecology North, Canadian Arctic Resources 

Committee, and Council of Canadians – NWT Chapter 

 
The Committee received 11 written submissions. These submissions are 

attached as Appendix 2. The Committee heard broad support for the Bill from 
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every presenter, and heard from the Indigenous governments that they were 

mostly pleased with the drafting process used by the Department of Environment 

and Natural Resources.  The Committee has decided that it will issue a separate 

report on the issue of the co-development process used for the post-devolution 

environmental and resource management legislation. 

 

The Committee appreciates the plain language materials supplied by the 

Minister’s office for the public hearings. 

 

The work of the Standing Committee to amend Bill 39 is set out in this report.  

The report contains recommendations to government on the development of 

devolution related legislation, as well as the implementation of this legislation.  It 

also provides a rationale for the motions moved by the Committee to amend 

specific provisions in the bill.  These motions are listed in Appendix 1 in order of 

their appearance in the bill and are referred to in this report by the number 

assigned in the appendix. 

 

WHAT WE HEARD 

This part of the report is organized around the key themes or subject areas 

raised during the Committee’s public hearings and in the written submissions 

received.  

 

Protection of the Public’s Right to Investigate 

 

The Committee heard concerns from the public that all citizens who bring forward 

actions under the Environmental Rights Act be protected, and not just 

employees.  The Committee had lengthy discussions about how best to address 

this concern.  After reviewing legislation from other jurisdictions, the Committee 

found that the issue is wider than just this Bill, and other jurisdictions have 

enacted stand-alone legislation to address this issue. For example, British 

Columbia very recently passed the Protection of Public Participation Act, and 

Ontario did the same in 2015. Those laws give the Court a mechanism to screen 

out, at an early stage, unmeritorious claims designed to silence and intimidate, 

while allowing plaintiffs to continue with actions where they are able to meet 

merits-based and public interest hurdles. Those laws also provide for a number 

of remedies against strategic lawsuits against public participation (SLAPP) suits 

that would likely be beyond the scope of this Bill, such as ordering costs and 
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damages against the person seeking to intimidate others. The Committee is of 

the opinion that citizens would best be protected by stand-alone legislation 

prohibiting SLAPP legislation. Therefore, the Committee makes the following 

recommendation: 

 

Recommendation 1 

 

The Standing Committee on Economic Development and Environment 

recommends that the Government of the Northwest Territories begin work 

on anti-SLAPP legislation for introduction during the life of the 19th 

Legislative Assembly. 

 

Further, the Committee heard strong support for broadening who may request an 

investigation to more than just adult residents.  Several impassioned 

presentations focused on the current activism on climate change being 

demonstrated by students in the Northwest Territories and globally.  

Intergenerational equity was also cited as the youth of today will bear 

disproportionate burdens caused by climate change and environmental damage.  

Further, the Committee notes that there have been very few requests for 

investigations under the existing Environmental Rights Act, and only one actual 

investigation. The Committee feels there is a need to make investigations easier 

to access. To address this, Committee moved motion 3 to allow any individual 

resident to request an investigation.   

 

The Committee also heard concern that the Bill allowed for too much discretion 

to the Minister on whether or not to investigate an application. The Committee 

looked at materials from the Mackenzie Valley Environmental Impact Review 

Board regarding the significance of harm. The Committee felt that there should 

be some guidance to the Minister in the legislation when determining whether to 

undertake an investigation. To address this, Committee moved motions 5 and 6 

to ensure certain factors are taken into consideration when determining whether 

an act or omission has or is likely to cause significant harm to the environment. 

 

The Committee was also concerned with a 90 day timeframe for the Minister to 

respond to an applicant if an investigation was being discontinued or declined for 

the reasons why.  The Committee also felt that 90 days was too long a time to 

advise an applicant of an investigation being completed, or in the case where it is 

ongoing, every 90 days until it is completed.  The Committee felt a 60 day 

timeframe was more reasonable, and therefore moved motions 8 and 10. 
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Appeal of Ministerial Decision 

 

The Committee heard from several presenters that there were concerns that the 

Bill did not provide for an explicit right to appeal a Ministerial decision to decline 

to investigate. Some presenters felt that this could be a mechanism to make the 

rights under this Bill unenforceable, and that a Minister would rarely if ever be 

inclined to investigate harm to the environment. 

 

The Committee discussed this issue at length.  While all Ministerial decisions are 

subject to judicial review as part of common law, this right may not be apparent 

to residents.  To address this issue, Committee moved motion 9 to expressly 

allow for appeal to the Supreme Court. 

 

Reports 

 

The Committee has heard some concerns on reporting provisions in various 

Devolution related Bills.  While the Committee understands the desire to be less 

prescriptive in the legislation, the Committee feels the public should have a high 

expectation of transparency and openness from the government on how the 

environment is being protected. 

The Committee moved motion 15 to broaden what is captured in the annual 

report.  However, this motion did not pass. 

Furthermore, the Committee supports the need for flexibility and coordination 

with other reporting that falls under the Department of Environment and Natural 

Resources. The Committee also notes that there are similar efforts in relation to 

public reporting on environmental and resource management that have the 

potential to overlap with the public reporting contemplated in Bill 39: 

Environmental Rights Act.  To help prevent duplication of efforts, the Committee 

makes the following recommendations: 

 

Recommendation 2 

 

The Standing Committee on Economic Development and Environment 

recommends that a registry be created to capture all the reporting 

requirements found in the various environment and resource management 

bills, allowing the public a one-window access point to information. 
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Recommendation 3 

 

The Standing Committee on Economic Development and Environment 

recommends that the Department of Environment and Natural Resources 

coordinate to the highest possible degree the required report under the 

Environmental Rights Act with reporting requirements found in other 

environmental legislation for which it is responsible.  

 

Review of Existing or Need for New Policies, Legislation or Regulations 

 

The Committee heard that other jurisdictions provide for residents to request a 

Ministerial review of existing policies, acts or regulations, or for a need for a new 

policy, act or regulation if that instrument could have a significant impact on the 

environment.  The Minister must make a decision on whether to review or not 

within a set amount of time, and to advise the applicants of the decision. 

 

The Committee reviewed the Ontario Environmental Bill of Rights 1993 for an 

example of how such a provision could be phrased. While the Committee 

understands the need for such a provision in a more populous jurisdiction where 

government is more removed from the people, it was felt that such a provision 

was not as needed in the Northwest Territories at this moment in time. Given the 

recent inheritance of province-like responsibilities through devolution, and the 

ongoing legislative initiatives to address resources, land, water and the 

environment, it is premature to create a mechanism to potentially compel a 

review of existing legislation or the lack thereof.   

 

As the government passes more legislation dealing with environmental matters, 

the need may arise in the future.  Best practices in environmental rights are 

continuously evolving, especially around the rights of nature, and it is not enough 

to wait another 28 years to review this legislation. The Committee heard from 

individuals who had taken part in the stakeholders working group that they had 

expected a greater expansion of environmental rights than what is contained in 

Bill 39.  The fact that the existing Act was not well used shows that it was not as 

effective as it should have been. It is for these reasons that the Committee 

moved motion 17 to require a legislative review in the 20th Assembly, so that 

should the need exist to allow the public to request such a review, it could be 

incorporated into the Act at that time.  However, this motion did not pass. 
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Public Awareness 

 

While the Committee is very supportive of the intent of Bill 39 to expand the 

rights of residents to protect the environment, the Committee notes that in order 

to be fully empowered by these rights, the public must be made aware that they 

have them. Several submissions received by the Committee stressed that the 

public needs to be more aware of their ability to protect the environment, and the 

Committee noted that under the existing Environmental Rights Act, there have 

been very limited actions started by members of the public. 

 

To improve the public’s awareness of their rights under Bill 39, the Committee 

strongly supports a public awareness campaign to highlight what is in the Act, as 

well as the creation of plain language documents on how to use the various 

provisions of the Act.  To that end, the Committee makes the following 

recommendation: 

 

Recommendation 4 

 

The Standing Committee on Economic Development and Environment 

recommends that the Department of Environment and Natural Resources 

undertake a public awareness campaign of the Environmental Rights Act, 

including plain language materials on how the public can avail themselves 

of the various protections and provisions of the Act. 

 

Furthermore, the Committee heard that the public has a vested interest in 

knowing how the government plans to protect the environment, and for the 

government to explain how environmental considerations will be integrated into 

the decision-making process when there could be harm to the environment.  

Accordingly, Committee moved motion 13 to allow for public comment on the 

draft Statement of Environmental Values prior to it being finalized, and requiring 

written responses to any public comment received.   

The Committee also moved motion 12 to ensure that the principles of 

environmental law inform the development of the Statement of Environmental 

Values.  
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Right to a Healthy Environment 

 

The right to a healthy environment is perhaps the most important right 

guaranteed by Bill 39.  The Committee heard from numerous presenters that a 

healthy environment underpins not just environmental rights but human rights. 

 

The Committee heard from some presenters that the rights of nature should be 

included in Bill 39, as has been done in the constitutions of some countries.  The 

Committee listened to all these presentations with great interest, and they were 

very helpful in defining the discussions Committee had when reviewing potential 

amendments to Bill 39.  The Committee felt the best way to enshrine the right to 

a healthy environment was through strengthening the purpose statement of the 

Act, and moved motion 2 to broaden the relevant clause of the Bill. 

 

Response 

 

Rule 100(5) of the Rules of the Legislative Assembly of the Northwest Territories 

requires Cabinet, in response to a motion by Committee, to table a 

comprehensive response that addresses the Committee report and any related 

motions adopted by the House. As required by this rule, Committee usually 

includes a recommendation in each report, which is moved as a motion in the 

House, requesting a response from government within 120 days.   

 

Given that the 18th Legislative Assembly will dissolve prior to the conclusion of 

the 120 day time period allowed by the rules, Committee has opted to forego this 

recommendation. Committee nonetheless requests, to the extent it is possible 

before the dissolution of the 18th Assembly and for the public record, that 

government provide a response to this recommendation, even of a preliminary 

nature, that Committee may publicly disclose. 

 

CLAUSE-BY-CLAUSE REVIEW OF THE BILL 

The clause-by-clause review of the bill was held on August 9, 2019. The 

Committee thanks the Honourable Robert C. McLeod, Minister of Environment 

and Natural Resources, and members of his staff, for their appearance before 

the Committee.   
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At this meeting, the Committee moved 17 separate motions to amend Bill 39. 

These motions are set out in Appendix 1.  Three motions did not pass. 

 

Minister McLeod concurred with all of the Committee’s motions that passed.  

 

CONCLUSION 

The Committee thanks all those who took the time to appear before 

Committee to share their thoughts on this legislation. 

 

Following the clause-by-clause review, a motion was carried to report Bill 39: 

Environmental Rights Act, as amended and reprinted, as ready for 

consideration in Committee of the Whole. 

 

This concludes the Standing Committee’s review of Bill 39.  

  



Report on Bill 39:  Environmental Rights Act  August 14, 2019 
 

 

 
Standing Committee on Economic   
Development and Environment  Appendix A 

 

 
APPENDIX A 

 
 

MOTIONS TO AMEND BILL 39 
 

The Standing Committee moved the following motions to amend Bill 39, with 
motions 14, 15 and 17 not passing, and the Minister concurred with all of the 

motions that passed: 
 

Motion 1 
Motion 2 
Motion 3 
Motion 4 
Motion 5 
Motion 6 
Motion 7 

Motion 10 
Motion 11 
Motion 12 
Motion 13  

Motion 14 - defeated 
Motion 15 - defeated 

Motion 16 
Motion 17 - defeated 

 
 



MOTION MOTION

ENVIRONMENTAL RIGHTS ACT LOI SUR LES DROITS ENVIRONNEMENTAUX

That clause 1 of Bill 39 be amended in the
definition "land, resources and self-government
agreement" by

(a) striking out "or" at the end of the
E n g l i s h  v e r s i o n  o f
subparagraph (a)(v);

(b) striking out the semicolon at the end of
paragraph (b) and substituting ", or";
and

(c) adding the following after
paragraph (b):

(c) any prescribed legally binding
agreement;

Il est proposé que l’article 1 du projet de loi 39
soit modifié dans la définition de «accord relatif aux
terres, aux ressources ou à l’autonomie
gouvernementale» par :

a) suppression de «or» à la fin de la
version anglaise du sous-alinéa a)(v);

b) suppression du point à la fin de
l’alinéa b) et par substitution d’un
point-virgule;

c) adjonction, après l’alinéa b), de ce qui
suit :

c) tout accord réglementaire ayant force
obligatoire.

1

BILL 39 - MOTION 1



MOTION MOTION

ENVIRONMENTAL RIGHTS ACT LOI SUR LES DROITS ENVIRONNEMENTAUX

That Bill 39 be amended by deleting clause 2
and substituting the following: 

Il est proposé que l’article 2 du projet de loi 39
soit supprimé et substitué par ce qui suit :

 Purposes 2. The purposes of this Act are
(a) to protect the right of the people of the

Northwest Territories to a healthy
environment;

(b) to provide the people of the Northwest
Territories with tools to exercise their
right to protect the integrity, biological
diversity and productivity of the
ecosystems in the Northwest Territories;

(c) to ensure that the Government of the
Northwest Territories carries out its
responsibility, within its jurisdiction, to
protect the environmental rights of the
people of the Northwest Territories; and

(d) to ensure that the Government of the
Northwest Territories carries out its
responsibility to make environmental
information accessible to the public in a
reasonable, timely, culturally appropriate
and affordable manner.

2. La présente loi a pour objets ce qui suit :
a) protéger le droit de la population des

Territoires du Nord-Ouest à un
environnement sain;

b) fournir à la population des Territoires du
Nord-Ouest les outils permettant
d’exercer leur droit de protéger
l’intégrité, la diversité biologique et la
productivité des écosystèmes des
Territoires du Nord-Ouest;

c) assurer que le gouvernement des
Territoires du Nord-Ouest s’acquitte de
sa responsabilité, qui relève de sa
compétence, de protéger les droits
environnementaux de la population des
Territoires du Nord-Ouest;

d) assurer que le gouvernement des
Territoires du Nord-Ouest s’acquitte de
sa responsabilité de rendre les
renseignements sur l’environnament
disponibles au public de manière
raisonnable, oppotune, appropriée
culturellement et abordable.

Objets

2
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MOTION MOTION

ENVIRONMENTAL RIGHTS ACT LOI SUR LES DROITS ENVIRONNEMENTAUX

That subclause 8(1) of Bill 39 be amended by
striking out "Any adult resident" and substituting
"Any individual resident". 

Il est proposé que le paragraphe 8(1) du projet
de loi 39 soit modifié par suppression de «Tout
adulte résidant» et par substitution de «Tout individu
résidant».

3
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MOTION MOTION

ENVIRONMENTAL RIGHTS ACT LOI SUR LES DROITS ENVIRONNEMENTAUX

That subclause 8(3) of Bill 39 be deleted and the
following substituted:

Il est proposé que le paragraphe 8(3) du projet
de loi 39 soit supprimé et remplacé par ce qui suit :

Statement of
belief

(3) An application under this section must include
a statement by the applicant that the applicant believes
that the facts alleged in the application are true.

(3) La demande prévue au présent article
comprend également une déclaration de l’auteur de la
demande portant qu’il tient pour véridiques les faits
allégués dans la demande.

Déclaration de
conviction

4
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MOTION MOTION

ENVIRONMENTAL RIGHTS ACT LOI SUR LES DROITS ENVIRONNEMENTAUX

That subclause 9(2) of Bill 39 be amended by
striking out "the Minister considers necessary" and
substituting "are reasonably necessary". 

Il est proposé que le paragraphe 9(2) du projet
de loi 39 soit modifié par suppression de «qu’il
estime nécessaires» et par substitution de «qui sont
raisonnablement nécessaires». 

5
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MOTION MOTION

ENVIRONMENTAL RIGHTS ACT LOI SUR LES DROITS ENVIRONNEMENTAUX

That clause 9 of Bill 39 be amended by adding
the following after subclause (2): 

Il est proposé que l’article 9 du projet de loi 39
soit modifié par insertion, après le paragraphe (2),
de ce qui suit : 

Considerations
for
determination

(2.1) In determining whether an alleged act or
omission has caused or is likely to cause significant
harm to the environment, the Minister shall consider
the following factors:

(a) the magnitude of the effect;
(b) the geographical area of the effect;
(c) the duration of the effect;
(d) the degree of reversibility of the effect;
(e) the nature of the effect;
(f) the likelihood that the effect will occur;
(g) the sensitivity of the receiving

environment;
(h) any other factors that the Minister

considers relevant, taking into account
the purposes of this Act.

(2.1) Afin d’établir si un acte ou une omission
reproché a eu ou est susceptible d’avoir des effets
nuisibles considérables sur l’environnement, le
ministre tient compte des facteurs suivants :

a) l’ampleur de l’effet;
b) la région géographique de l’effet;
c) la durée de l’effet;
d) le degré de réversibilité de l’effet;
e) la nature de l’effet;
f) la probabilité que l’effet survienne;
g) la sensibilité de l’environnement

récepteur;
h) tout autre facteur que le ministre estime

approprié, en prenant en compte
l’application de la présente loi.

Facteurs à
considérer

6
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MOTION MOTION

ENVIRONMENTAL RIGHTS ACT LOI SUR LES DROITS ENVIRONNEMENTAUX

That subclause 9(3) of Bill 39 be amended by 
(a) striking out the semicolon at the end of

the English version of paragraph (a)
and substituting "; or";

(b) deleting paragraph (b); and
(c) renumbering paragraph (c) as

paragraph (b).

Il est proposé que le paragraphe 9(3) du projet
de loi 39 soit modifié par :

a) suppression du point virgule, dans la
version anglaise, à la fin de l’alinéa a),
et par substitution de «; or»;

b) abrogation de l’alinéa b);
c) renumérotation de l’alinéa c) qui

devient l’alinéa b).

7
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MOTION MOTION

ENVIRONMENTAL RIGHTS ACT LOI SUR LES DROITS ENVIRONNEMENTAUX

That subclause 9(6) of Bill 39 be amended by
striking out "90 days" and substituting "60 days".

Il est proposé que le paragraphe 9(6) du projet
de loi 39 soit modifié par suppression de «90 jours»
et par substitution de «60 jours».

8
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MOTION MOTION

ENVIRONMENTAL RIGHTS ACT LOI SUR LES DROITS ENVIRONNEMENTAUX

That Bill 39 be amended by adding the
following after subclause 9(7): 

Il est proposé que le projet de loi 39 soit modifié
par adjonction, après le paragraphe 9(7), de ce qui
suit :

Appeal to
Supreme Court

(8) If the Minister declines an investigation under
subsection (3), (4) or (5), or discontinues an
investigation under subsection (3) or (4), the applicant
may, at any time within 45 days after receiving notice
of the decision of the Minister, appeal to the Supreme
Court by

(a) filing a notice of appeal with the Clerk of
the Supreme Court; and

(b) serving a copy of the filed notice of
appeal on the Minister.

(8) Si le ministre refuse de mener une enquête
aux termes du paragraphe (3), (4) ou (5),ou s’il décide
de mettre fin à une enquête aux termes du
paragraphe (3) ou (4), l’auteur de la demande peut, à
tout moment dans les 45 jours de la réception de l’avis
de la décision du ministre, interjeter appel à la Cour
suprême en complétant les étapes suivantes : 

a) déposer un avis d’appel auprès du
greffier de la Cour suprême;

b) signifier au ministre une copie de l’avis
d’appel déposé.

Appel à la
Cour suprême

Rules of
Supreme Court
apply

(9) Subject to this section, the Rules of the
Supreme Court apply to an appeal under
subsection (8), with such modifications as the
circumstances require. 

(9) Sous réserve du présent article, les règles de
la Cour suprême s’appliquent à l’appel interjeté en
vertu du paragraphe (8), avec les adaptations
nécessaires.  

Règles de la
Cour suprême

Decision

continued 
(10) Unless the Supreme Court orders otherwise,

the decision of the Minister continues to apply pending
disposition of the appeal.

(10) Sauf ordonnance contraire de la Cour
suprême, la décision du ministre continue de
s’appliquer jusqu’à ce qu’il soit statué sur l’appel. 

Maintien de la
décision

Powers of
Supreme Court

(11) After hearing an appeal, the Supreme Court
may

(a) confirm the decision of the Minister; or
(b) set aside the decision of the Minister and

order the Minister to
(i) reconsider the decision, or

(ii) conduct or continue the
investigation.

(11) Après avoir entendu l’appel, la Cour suprême
peut :

a) soit confirmer la décision du ministre;
b) soit annuler la décision du ministre et

ordonner au ministre, selon le cas :
(i) de réexaminer la décision,

(ii) de mener ou poursuivre une
enquête.

Pouvoirs de
la Cour 
suprême

9
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MOTION MOTION

ENVIRONMENTAL RIGHTS ACT LOI SUR LES DROITS ENVIRONNEMENTAUX

That Bill 39 be amended in that portion of
subclause 10(2) preceding paragraph (a), by
striking out "90 days" and substituting "60 days".

Il est proposé que le passage introductif du
paragraphe 10(2) du projet de loi 39 soit modifié
par suppression de «90 jours» et par substitution de
«60 jours».

10
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MOTION MOTION

ENVIRONMENTAL RIGHTS ACT LOI SUR LES DROITS ENVIRONNEMENTAUX

That Bill 39 be amended in that portion of
subclause 17(1) preceding paragraph (a), by
striking out "statement of environmental values" and
substituting "draft statement of environmental
values".

Il est proposé que le passage introductif du
paragraphe 17(1) du projet de loi 39 soit modifié
par suppression de «une déclaration ministérielle sur
les valeurs environnementales» et par substitution de
«un projet de déclaration ministérielle sur les valeurs
environnementales».

11
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MOTION MOTION

ENVIRONMENTAL RIGHTS ACT LOI SUR LES DROITS ENVIRONNEMENTAUX

That Bill 39 be amended by adding the
following after subclause 17(1):

Il est proposé que le projet de loi 39 soit modifié
par insertion, après le paragraphe 17(1), de ce qui
suit :

Principles (1.1) In preparing a statement of environmental
values under this section, the Executive Council may
consider the following principles:

(a) the precautionary principle that if there is
a threat of significant harm to the
environment, lack of complete scientific
certainty is not to be a reason for
postponing reasonable measures to
prevent that harm;

(b) the polluter pays principle that a person
who causes an adverse effect on the
environment is responsible for taking
remedial action, and is to bear the costs
of that action;

(c) the principle of ecological sustainability
that the integrity, biological diversity and
productivity of the ecosystems in the
Northwest Territories are to be protected,
maintained and restored;

(d) the principle of intergenerational equity
that it is important to meet the needs of
the current generation without
compromising the ability of future
generations to meet their own needs;

(e) the principle of environmental justice that
there is to be a just distribution of
environmental benefits and burdens
among residents of the Northwest
Territories;

(f) the principle of sustainable development
according to which development must
meet the needs of the present without
compromising the ability of future
generations to meet their own needs;

(g) any other principles that the Executive
Council considers relevant, taking into
account the purposes of this Act.

(1.1) Lorsqu’il prépare la déclaration ministérielle
sur les valeurs environnementales en vertu du présent
article, le Conseil exécutif peut prendre en
considération les principes suivants :

a) le principe de précaution selon lequel en
présence d’une menace de préjudice
grave à l’environnement, le manque de
certitude scientifique totale ne doit pas
servir de prétexte à retarder la prise de
mesures afin de prévenir ce préjudice;

b) le principe du pollueur-payeur selon
lequel la personne qui cause un effet
défavorable sur l’environnement est
responsable de prendre des mesures
réparatrices, et d’assumer les dépenses
liées à ces mesures;

c) le principe de la durabilité écologique
selon lequel l’intégrité, la diversité
biologique et la productivité des
écosystèmes dans les Territoires du
Nord-Ouest doivent être protégées,
maintenues et rétablies;

d) l e  p r i n c i p e  d e  l ’ é q u i t é
intergénérationnelle selon lequel il
importe de répondre aux besoins de la
génération actuelle sans compromettre la
possibilité pour les générations futures de
satisfaire les leurs;

e) le principe de justice environnementale
selon lequel il doit y avoir une
distribution juste des avantages et
charges environnementales parmi les
résidents des Territoires du Nord-Ouest;

f) le principe du développement durable
selon lequel le développement doit
répondre aux besoins du présent sans
compromettre la capabité des générations
futures de répondre aux leurs;

Principes
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g) tout autre principe que le Conseil
exécutif estime approprié, en prenant en
compte l’application de la présente loi.

13



MOTION MOTION

ENVIRONMENTAL RIGHTS ACT LOI SUR LES DROITS ENVIRONNEMENTAUX

That subclause 17(2) of Bill 39 be deleted and
the following substituted:

Il est proposé que le paragraphe 17(2) du projet
de loi 39 soit supprimé et remplacé par ce qui suit :

Public notice (2) The Minister shall
(a) give notice to the public that the

Executive Council has prepared a draft
statement of environmental values under
subsection (1); and

(b) provide residents of the Northwest
Territories with 90 days in which to offer
comments and ask questions about the
draft statement.

(2) Le ministre :
a) d’une part, donne avis au public que le

Conseil exécutif a préparé un projet de
déclaration ministérielle sur les valeurs
environnementales en vertu du
paragraphe (1);

b) d’autre part, donne aux résidents des
Territoires du Nord-Ouest 90 jours afin
de faire des commentaires et poser des
questions au sujet du projet de
déclaration.

Avis public

Contents of
public notice

(3) Notice to the public under subsection (2) must
include

(a) the text of the draft statement of
environmental values;

(b) a statement of the manner by which and
time within which residents of the
Northwest Territories may offer
comments and ask questions about the
draft statement; and

(c) any other information the Minister
considers appropriate.

(3) L’avis au public prévu au paragraphe (2)
comprend les éléments suivants :

a) le texte du projet de déclaration
minis tér ie l le  sur  les  valeurs
environnementales;

b) un énoncé des modalités de forme et de
temps afférentes à la présentation des
commentaires et des questions des
résidents des Territoires du Nord-Ouest
au sujet du projet de déclaration;

c) tout autre renseignement que le ministre
estime indiqué.

Contenu de
l’avis public

Final
statement

(4) Within 150 days of the end of the notice
period set out in paragraph (3)(b),

(a) the Executive Council shall finalize the
statement of environmental values; and

(b) the Minister shall
(i) prepare a written summary of

comments received from residents
of the Northwest Territories and
how those comments were
considered; and

(ii) give notice to the public of
(A) the final statement,
(B) the written summary prepared

under paragraph (b), and
(C) any other information the

(4) Dans les 150 jours suivant la fin du délai
imparti en vertu de l’alinéa (3)b) :

a) d’une part, le Conseil exécutif finalise la
déclaration ministérielle sur les valeurs
environnementales;

b) d’autre part, le ministre prend les actions
suivantes :

(i) préparer un résumé écrit des
commentaires reçus des résidents
des Territoires du Nord-Ouest et la
façon dont ces commentaires ont été
pris en considération;

(ii) donner avis au public des
renseignements suivants :

(A) la déclaration ministérielle

Déclaration
ministérielle
définitive
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Minister considers appropriate. définitive,
(B) le résumé écrit préparé en vertu

de l’alinéa b),
(C) tout autre renseignement qu’il

estime indiqué.

Amendment (5) The Executive Council may, from time to
time, amend a statement of environmental values
prepared under this section.

(5) Le Conseil exécutif peut, à l’occasion,
modifier une déclaration ministérielle sur les valeurs
environnementales préparée en vertu du présent article.

Modification

Application of
subsections (1)
to (4)

(6) Subsections (1) to (4) apply with the
necessary modifications to an amendment of a
statement of environmental values under
subsection (5).

(6) Les paragraphes (1) à (4) s’appliquent, avec
les modifications nécessaires, aux modifications d’une
déclaration ministérielle sur les valeurs
environnementales au titre du paragraphe (5).

Application
des
paragraphes
(1) à (4)
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MOTION MOTION

ENVIRONMENTAL RIGHTS ACT LOI SUR LES DROITS ENVIRONNEMENTAUX

That Bill 39 be amended by
(a) renumbering clause 18 as

subclause 18(1), and striking out
"Minister of a department or" and
substituting "Minister of a department
referred to in paragraph 17(1)(a) or the"
in that renumbered subclause; and

(b) adding the following after renumbered
subclause 18(1):

Il est proposé que le projet de loi 39 soit modifié
par :

a) renumérotation de l’article 18 qui
devient le paragraphe 18(1), et par
suppression de «ministre d’un
ministère», dans ce paragraphe
renuméroté, et par substitution de
«ministre d’un ministère visé à
l’alinéa 17(1)a)»;

b) insertion, après le paragraphe 18(1)
renuméroté, de ce qui suit:

Considerations
for
determination

(2) For the purposes of subsection (1), in
considering whether a decision might significantly
affect the environment, the Minister or deputy head
shall consider the factors set out in
paragraphs 9(2.1)(a) to (h). 

(2) Pour l’application du paragraphe (1), afin de
déterminer si la décision est susceptible d’influer
considérablement sur l’environnement, le ministre ou
l’administrateur général prend en considération les
facteurs prévus aux alinéas 9(2.1)a) à h).

Facteurs à
considérer lors
de la détermi-
nation
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MOTION MOTION

ENVIRONMENTAL RIGHTS ACT LOI SUR LES DROITS ENVIRONNEMENTAUX

That clause 19 of Bill 39 be amended by
(a) striking out "; and" at the end of the

English version of paragraph (d) and
substituting a semicolon;

(b) striking out the period at the end of
paragraph (e) and substituting "; and";
and

(c) adding the following after
paragraph (e):

(f) the steps that were taken to prepare or
amend a statement of environmental
values under section 17; and

(g) the steps that were taken to ensure that a
statement of environmental values
prepared or amended under section 17
was considered in decisions where
required by this Act.

  Il est proposé que l’article 19 du projet de loi 39
soit modifié par :

a) suppression de «; and» à la fin de la
version anglaise de l’alinéa d), et par
substitution d’un point-virgule;

b) suppression du point à la fin de
l’alinéa e) et par substitution d’un
point-virgule;

c) adjonction de ce qui suit à la fin de
l’alinéa e) :

f) les étapes prises pour préparer ou
modifier la déclaration ministérielle sur
les valeurs environnementales en vertu
de l’article 17;

g) les étapes prises pour assurer qu’une
déclaration ministérielle sur les valeurs
environnementales préparée ou modifiée
en vertu de l’article 17 a été prise en
considération lors de la prise de décision
lorsque la présente loi l’exige.
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MOTION MOTION

ENVIRONMENTAL RIGHTS ACT LOI SUR LES DROITS ENVIRONNEMENTAUX

That Bill 39 be amended by adding the
following after clause 22: 

Il est proposé que le projet de loi 39 soit modifié
par insertion, après l’article 22, de ce qui suit :

REGULATIONS RÈGLEMENTS

Regulations 22.1. The Commissioner in Executive Council may
make regulations setting out legally binding
agreements for the purposes of the definition "land,
resources and self-government agreement" in
section 1. 

22.1. Le commissaire en Conseil exécutif peut, par
règlement, prévoir des accords réglementaires ayant
force obligatoire pour l’application de la définition de
«accord relatif aux terres, aux ressources ou à
l’autonomie gouvernementale» à l’article 1. 

Règlements
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MOTION MOTION

ENVIRONMENTAL RIGHTS ACT LOI SUR LES DROITS ENVIRONNEMENTAUX

That Bill 39 be amended by adding the
following immediately preceding the heading
preceding section 23: 

Il est proposé que le projet de loi 39 soit modifié
par insertion, avant l’intertitre qui précède
immédiatement l’article 23, de ce qui suit :

REVIEW OF ACT RÉVISION DE LA LOI

Review of
Act

22.2. (1) This Act must be reviewed by the Minister
within 18 months after the commencement of the
Twentieth Legislative Assembly. 

22.2. (1) Le ministre révise la présente loi dans les
18 mois qui suivent l’entrée en vigueur de la
Vingtième Assemblée législative. 

Révision de
la loi

Report of
review to be
tabled

(2) The Minister shall table in the Legislative
Assembly a report on the results of a review conducted
under subsection (1) at the earliest opportunity. 

(2) Le ministre dépose à l’Assemblée législative,
dans les meilleurs délais, un rapport des résultats de la
révision effectuée en application du paragraphe (1).

Dépôt du
rapport de la
révision

19

BILL 39 - MOTION 17



Report on Bill 39:  Environmental Rights Act  August 14, 2019 
 

 

 
Standing Committee on Economic   
Development and Environment  Appendix B 

 

 
APPENDIX B 

 

SUBMISSIONS 
 

The Standing Committee received written submissions from: 
 

Professor Lynda Collins on behalf of  
 Alternatives North, 

 Ecology North, 

 Canadian Arctic Resources Committee, 

 Canadian Parks and Wilderness Society - NWT Chapter and 

 Council of Canadians - NWT Chapter 

Council of Canadians – NWT Chapter 

NWT Chamber of Commerce 

NWT Metis Nation 

Inuvialuit Game Council 

Sahtu Secretariat Incorporated 

Tlicho Government 

Dr. David R. Boyd 

Matilda Becker 

Nancy Vail 

 
 

 
 



 
Review of the Northwest Territories Environmental 

Rights Act 
 
 
 
 
 

Submission to the 
Standing Committee on Economic Development and 

Environment 
 
 
 
 
 

Professor Lynda Collins1 
Full Professor, University of Ottawa Faculty of Law 

Centre for Environmental Law & Global Sustainability 
 
 

April 30, 2019 
 
  

                                                        
1 See short bio at Appendix A. 



Introduction 
 
The Northwest Territories has been a national leader in the realm of environmental 
rights, setting an example which was followed by other Provinces and Territories at 
various times since the NWT first introduced its ground-breaking Environmental 
Rights Act. Bill 39 continues this tradition of best practice in some respects. 
Particular strengths of the Bill include provisions: allowing citizens to file an 
Application for Investigation, protecting environmental whistleblowers from 
reprisals, and requiring government departments to develop statements of 
environmental values. The language of the Preamble also includes important 
acknowledgements of the unique relationship between residents of the NWT and 
the environment, as well as recognition of the local and global importance of NWT’s 
environment. However, Bill 39 does require substantial amendment in order to 
fulfill its potential to play a meaningful role in environmental protection in the 
Northwest Territories.  
 
The most important amendments that could be made to Bill 39 concern the 
legislative recognition of the right to a healthy environment.  To summarize, I 
recommend codifying the right to a healthy environment in a free-standing 
provision (rather than in the “Purposes” section where it is currently situated).  This 
approach could provide many significant benefits to the current residents of the 
Northwest Territories and help to protect the environmental foundation of a healthy 
economy both now and in the future. In order to accomplish this, the environmental 
rights and obligations at stake must be clearly articulated and the Act must take 
precedence over other statutes (except those related to land, resources and self-
government agreements).  My detailed recommendations are set out below. 
 
Background 
 
The connections between ecological sustainability, economic prosperity and human 
health beyond doubt, and have been well established in the relevant scholarship,2 and 
recognition of environmental rights is one of the key tools for achieving these goals.  
The right to a healthy environment has arguably emerged as a principle of customary 
international law and is reflected in the great majority of constitutions that have been 
enacted or amended over the last four decades. Around the world, more than 90 
states have constitutionalized some form of environmental right, variously described 
as the right to a healthy, ecologically balanced, safe, or wholesome environment.3 
Taking into account nations that have constitutionalized environmental rights 
through interpretation of other rights (e.g., the right to life) or through incorporation 

                                                        
2 See eg David Richard Boyd, Cleaner, Greener Healthier: A Prescription for Stronger 
Canadian Environmental Laws and Policies (Vancouver: UBC Press, 2015). 
3 David Richard Boyd, The Environmental Rights Revolution (Vancouver: UBC Press, 2012) at 
53-57; David Richard Boyd, The Right to a Healthy Environment (Vancouver: UBC Press, 
2012)a t 74; Joshua C. Gellers, The Global Emergence of Constitutional Environmental Rights, 
(New York, NY: Routledge, 2017); Erin Daly & James R May, eds., Implementing 
Environmental Constitutionalism (Cambridge: Cambridge University Press, 2018). 



of international or regional human rights instruments, the number of nations that 
accord constitutional protection to environmental rights and/or obligations is 147 
(out of a total of 193 U.N. members states).4 
 
There is overwhelming evidence from all around the world that the legal protection of 
environmental rights produces significant and measurable improvements in 
environmental performance and empowers citizens to assist their governments in 
protecting important environmental values.5 These benefits are seen across an 
astonishingly diverse range of political and the data are compelling: compared to 
countries that lack such protection, nations that legally protect environmental rights 
(particularly through a constitutional right to a healthy environment) rank higher on 
multi-indicator assessments of environmental performance, have smaller “ecological 
footprints” (a comprehensive measurement of environmental impact), and have been 
more successful in reducing dangerous air pollutants (including greenhouse gases).6  
 
These relative improvements apply whether nations are compared with all other 
countries around the globe or with only those in their own region (e.g., Africa, the 
Americas, Asia-Pacific, Europe and the Middle East/Central Asia). Importantly, legal 
recognition of environmental rights has not compromised economic wellbeing in the 
adopting countries.  In fact, countries very similar to Canada – such as Norway – have 
recognized and protected the right to a healthy environment while enjoying a thriving 
economy.7 
 
Canada does not enjoy a constitutional right to a healthy environment but several 
provinces and territories have filled this gap by protecting environmental rights 
through legislation.8 Moreover, the right to a healthy environment is emerging as a 
quasi-constitutional principle. The Supreme Court of Canada has long recognized the 
overwhelming imperative of environmental protection.9 The Court summarized its 
own holdings on this point in British Columbia v. Canadian Forest Products Ltd:10 
                                                        
4 Boyd, The Right to a Healthy Environment at 88. 
5 See in particular David Richard Boyd, The Environmental Rights Revolution (Vancouver: 
UBC Press, 2012); David Richard Boyd, The Right to a Healthy Environment (Vancouver: UBC 
Press, 2012).  
6 Boyd, The Right to a Healthy Environment, supra, note 19, at 107-121. See also Christopher 
Jeffords & Lanse Minkler, 2014, “Do Constitutions Matter? The Effects of Constitutional 
Environmental Rights Provisions on Environmental Outcomes ”, Working papers 2014-16, 
University of Connecticut, Department of Economics, online: <https://ideas.repec.org/p/uct/ 
uconnp/2014-16.html> (last visited April 1, 2015) [hereinafter “Jeffords & Minkler”]. 
7 See “Norway Economic Outlook”, on-line: https://www.focus-
economics.com/countries/norway . Norway protects the right to a healthy 
environment in its Constitution.  
8 Quebec, Ontario, the Yukon, the Northwest Territories, and Nunavut.   
9 See generally Jerry V DeMarco, “The Supreme Court of Canada’s Recognition of 
Fundamental Environmental Values: What Could Be Next in Canadian Environmental Law?” 
(2007) 17(3) J Envtl L & Prac 159. 
10 [2004] 2 SCR 74 (SCC). 

https://www.focus-economics.com/countries/norway
https://www.focus-economics.com/countries/norway


 
...As the Court observed in R. v. Hydro-Québec…, legal measures to protect 
the environment ‘relate to a public purpose of superordinate 
importance’…. In Ontario v. Canadian Pacific Ltd. ... ‘stewardship of the 
natural environment’ was described as a fundamental value ... Still more 
recently, in 114957 Canada Ltée (Spray-Tech, Société d’arrosage) v. 
Hudson (Town)… the Court reiterated, at para. 1: 
 
...Our common future, that of every Canadian community, depends on 
a healthy environment....This Court has recognized that ‘(e)veryone is 
aware that individually and collectively, we are responsible for 
preserving the natural environment ... environmental protection [has] 
emerged as a fundamental value in Canadian society’ ....11  

 
In Ontario v. Canadian Pacific Ltd.,12 the majority of the Supreme Court adopted the 
following passage from the Law Reform Commission of Canada’s report, Crimes 
Against the Environment: “... [A] fundamental and widely shared value is indeed 
seriously contravened by some environmental pollution, a value which we will refer 
to as the right to a safe environment.” 
 
What does the right to a healthy environment mean? The United Nations Special 
Rapporteur on Human Rights and the Environment (currently Canada’s own Dr 
David Boyd) has clarified that environmental rights include substantive, procedural 
and distributive aspects – the latter is generally known as “environmental justice”, 
defined as the equitable distribution of environmental benefits and burdens.   
 
Substantive environmental rights The UN’s Framework Principles on Human Rights 
and the Environment (reproduced in full in Appendix B), provide in particular that 
“States should ensure a safe, clean, healthy and sustainable environment in order to 
respect, protect and fulfil human rights”.13  A healthy and sustainable environment is 
one in which ecological integrity is preserved such that ecosystems can remain 
healthy both in the immediate and long-term, and which includes clean air, safe food 
and drinking water, a stable climate, a non-toxic environment, and flourishing 
biodiversity.14 
 

                                                        
11 Id., at para. 7 (emphasis added, citations omitted). See also R. v. Wholesale Travel Group Inc, 
[1991] 3 SCR 154, at para 234 (“Regulatory legislation is essential to the functioning of our 
society and to the protection of the public. It responds to the compelling need to protect the 
health and safety of the members of our society and to preserve our fragile environment.”) 
12 [1995] 2 SCR 1031 (SCC). 
13 On-line: 
https://www.ohchr.org/Documents/Issues/Environment/SREnvironment/Framew
orkPrinciplesUserFriendlyVersion.pdf.  
14 See Appendix C, excerpt from submission by Dr David Boyd to the federal 
Standing Committee on Environment and Sustainable Development.  

https://www.ohchr.org/Documents/Issues/Environment/SREnvironment/FrameworkPrinciplesUserFriendlyVersion.pdf
https://www.ohchr.org/Documents/Issues/Environment/SREnvironment/FrameworkPrinciplesUserFriendlyVersion.pdf


Procedural rights include access to information, public participation in 
environmental decision-making and access to the courts to resolve environmental 
disputes.15  Opening up government decision-making with respect to the 
environment empowers citizens, enhances the legitimacy of proposed projects thus 
reducing public controversy, enhances opportunities for sharing local and 
Traditional Knowledge, and broadens the range of concerns and solutions 
considered by decision-makers, thus resulting in better decisions.16 
 
Environmental justice rights refer to the just distribution of environmental benefits 
and burdens, without discrimination based on race (including Indigeneity), class, 
gender, age dis/ability etc.  The UN Special Rapporteur explains that “States should 
prohibit discrimination and ensure equal and effective protection against 
discrimination in relation to the enjoyment of a safe, clean, healthy and sustainable 
environment.” Environmental justice also requires that respect be given to 
Indigenous laws governing our relationship with the natural world, and that the 
environmental rights contained in the United Nations Declaration on the Rights of 
Indigenous Peoples be respected (for example the right to access and protect 
Indigenous sacred sites).   
 
All three aspects of the right to a healthy environment should be captured in the 
Northwest Territories Environmental Rights Act.  Of all of the recommendations that 
follow, the most important is to amend Bill 39 to include a free-standing provision 
recognizing the right to a healthy environment, coupled with a detailed definition of 
this right in the definitions section.  This would be the minimum content required in 
order to truly modernize Bill 39 and make it an effective environmental rights 
statute. 
 
BILL 39 – RECOMMENDED AMENDMENTS  
 
Recommendation: Replace “wise management” with “ecological sustainability” 
Paragraph one of the Preamble should refer to the ecological sustainability of the 
environment, rather than the wise management of the environment. 
 
Explanation: The principle of ecological sustainability is far more consistent with 
modern approaches to environmental legislation.  The term implicitly recognizes 
that every aspect of our society, including the economy, rests on the foundation of a 
healthy environment.  While “wise management” is an inherently subjective and 

                                                        
15 See Framework Principles 6, 7, 8, 9, and 10. 
16 See also National Academies of Science, Public Participation in Environmental 
Assessment and Decision Making, on-line: 
https://www.nap.edu/catalog/12434/public-participation-in-environmental-
assessment-and-decision-making.  

https://www.nap.edu/catalog/12434/public-participation-in-environmental-assessment-and-decision-making
https://www.nap.edu/catalog/12434/public-participation-in-environmental-assessment-and-decision-making


somewhat ambiguous concept, “ecological sustainability” is a scientific and legal 
term that provides more precise guidance to decision-makers at all levels.17  
 
Recommendation: Recognize the right to a healthy environment in section 1 of 
the Act. Section 1 of the Act should read: 
 

1(1) Every resident of the Northwest Territories has the right to a healthy 
environment.  
 
(2) The Government of the Northwest Territories has an obligation, within its 
jurisdiction, to protect the environmental rights of Northwest Territories 
residents. 
 
(3) Every resident of the Northwest Territories has the right to protect the 
integrity, biological diversity and productivity of the ecosystems in the 
Northwest Territories.  
 
(4) Every department of the Government of the Norwest Territories must 
make environmental information accessible to the public in a reasonable, 
timely, culturally appropriate and affordable manner.  
 

The above amendments would mean that all section numbers would need to be 
amended; the definitions section would now be section 2 and so on. If there is 
concern about changing existing section numbers in the bill, it would also be 
possible to insert the provisions above into a new section 1.1 following section 1.   
 
Explanation: This is the most important recommended amendment to the Bill 39.  
The many benefits of a legally protected right to a healthy environment are most 
likely to be realized if the ERA clearly recognizes such a right in a free-standing 
section, without the modifications currently contained in section, and with an 
appropriately clear definition.  Further elaboration of environmental rights is 
possible, and I have offered one example, from the federal context, in Appendix C.  
This would be another helpful source of possible language for fleshing out the 
content of the right to a healthy environment in Bill 39.  
 
Recommendation: Add the following definition of “healthy environment” to the 
definitions section  
 

The term “healthy environment” means “an environment that is ecologically 
sustainable over time and that includes clean air, safe food and drinking 
water, a stable climate, a non-toxic environment, and flourishing 
biodiversity”. 

 
                                                        
17 See generally Klaus Bosselmann, The Principle of Sustainability: Transforming Law 
and Governance (Aldershot, England; Burlington, VT: Ashgate, 2008). 



Explanation: The above is offered in order to provide clarity on the right to a 
healthy environment and the recommended terms are used because they are 
capable of be interpreted by both scientists and legal decision-makers.  
 
Recommendation:  Add the following definition of “significant” to the 
definitions section 
 

“significant harm to the environment means any non-trivial harm to the 
environment, taking into account the cumulative impacts of all human 
activities on the ecosystem or resource in question”  

 
Explanation: This amendment would provide clarity on the “significant harm” 
threshold, which recurs several times in the bill. 
 
Recommendation: Amend Purposes section to replace the phrase “by the means 
provided in this Act” with “according to the terms of this Act” 
 
Explanation: The phrase “according to the terms of” is more expansive than “by the 
means provided” since the latter seems to refer only to procedures or mechanisms 
whereas the former would encompass broader substantive components of the Bill, 
such as the important existing provisions in the definitions section, and the free-
standing right to a healthy environment provision proposed above. 
 
Recommendation: Add a new section recognizing key environmental law 
principles.  A new provision should be added that states: 

X (1) This Act is to be applied in a manner consistent with the following principles of 
environmental law: 

1.  Precautionary principle — If an activity raises threats of serious harm to the 
environment, precautionary measures should be taken even if it has not 
been scientifically proven that the activity is harmful. In this context, the 
proponent of the activity, rather than the public, should bear the burden of 
proof. 

2.  Polluter pays principle — A polluter should bear responsibility for remedying 
contamination for which the polluter is responsible and must bear the 
costs of remediation. 

3.  Principle of sustainable development — Development should meet the needs 
of the present without compromising the ability of future generations to 
meet their own needs. 

[OR] 



3. Principle of ecological sustainability — The Government of The Northwest 
Territories has the duty to protect and restore the integrity of the  
ecological systems of the Northwest Territories. 

4  Principle of intergenerational equity — The current generation holds the 
environment in trust for future generations and has an obligation to use its 
resources in a way that leaves that environment in the same or better 
condition for future generations. 

5.  Principle of environmental justice — There should be a just distribution of 
environmental benefits and burdens among residents of The Northwest 
Territories. 

X (2) Every department must consider the environmental principles set out in 
subsection (1) when making a decision on a matter that may have a significant effect 
on the environment. 

Explanation: These principles have been widely recognized globally and within 
Canada as the basic building blocks of sound environmental policy.  They give 
meaning to the generalities necessarily used in describing environmental rights and 
environmental protection and they provide helpful guidance to government 
decision-makers at every level (including courts).  
 
Recommendation: Restore a paramountcy provision.  Section 5 regarding land, 
resources and self-government agreements should be amended to include sub-
section 2, stating: 
 

(2) Subject to subsection 5(1), where there is a conflict between the terms of 
this Act and the terms of any other enactment, this Act shall prevail to the 
extent of the conflict.  
 

Explanation: The previous statute included a paramountcy provision in section 
2(3).  This is appropriate for statutes designed to protect citizens’ rights (eg human 
rights codes), since these statutes are intended to provide high-level guidance to 
regulators and courts.18   Although section 5 appropriately establishes that 
instruments related to land, resources and self-government agreements are 
superior to the Act, this does not require (or justify) dispensing with a general 
paramountcy provision.  
 
Recommendation: Delete the requirement to swear statements before a 
Commissioner for Taking Oaths. Subsection (4) of section 8 should be deleted. 
                                                        
18 See eg, Manitoba Human Rights Code, s 58:  “Paramountcy of Code: Unless expressly 
provided otherwise herein or in another Act of the Legislature, the substantive rights and 
obligations in this Code are paramount over the substantive rights and obligations in every 
other Act of the Legislature, whether enacted before or after this Code.” 



 
Explanation: Section 8(4) in the bill requires those applying for an Investigation to 
swear a statement as to their good faith before a Commissioner for taking oaths. 
There is no evidence of frivolous or abusive use of the Investigation process by 
citizens acting in bad faith, so the provision is unnecessary. More importantly it is 
unhelpful as it would restrict the participatory rights of NWT citizens who live in 
remote communities where it may be difficult or costly to access a Commissioner. 
International evidence demonstrates that public input into environmental decision-
making is most effective when governments remove bureaucratic barriers to 
participation. 
 
Recommendation: Add a reasonableness requirement to s. 9(2).  Section 9(2) 
should be amended to read: “(2) The Minister shall investigate all matters are 
reasonably necessary for a determination of the facts respecting an application 
under section 8”.  
 
Explanation: The current language of section 9(2) provides an almost absolute 
discretion to the Minister as to whether or not to take an Application for 
Investigation seriously.  This substantially undermines the utility of the entire 
provision. 
 
Recommendation: Amend the standing provision in s 13(2) to clarify that it 
applies both to actions under the ERA and in public nuisance under the common 
law Section 13(2) should read: 

(2) No person is prohibited from commencing an action under subsection (1) or 
under the common law of public nuisance by reason only that the person is 
unable to show  

1. (a)  any greater or different right, harm or interest than any other person; 
or  

2. (b)  any pecuniary or proprietary right or interest in the subject matter of 
the proceeding.  

Explanation: Like all common law countries, Canada has two legal systems that 
protect environmental quality.  The first is the set of environmental statutes and 
regulations passed by the legislature.  The second is the common law of torts, in 
particular the tort of “public nuisance” which has the potential to be very helpful in 
allowing citizens to protect public resources such as air or water.  However, courts 
have traditionally held that citizens could only sue for public nuisance if they had a 
“special injury” different from that of the general public and this has been a major 
barrier to public nuisance.  The standing provision in section 13(2) needs to clarify 
that it is solving the standing problem for the common law of public nuisance in 
addition to the statutory action created in section 13(1). 
 



Recommendation: Amend sections 12 and 13 in accordance with the template 
set out in Appendix D. 
 
Explanation:  In his comprehensive review of the Canadian Environmental 
Protection Act, Dr David Boyd, now UN Special Rapporteur on Human Rights and the 
Environment formulated a detailed proposal for environmental enforcement 
provisions, based on a rigorous data set from both Canada and abroad.  I would 
recommend amending ss 12 and 13 of Bill 39 to comport with Dr Boyd’s proposed 
draft.  
 
Recommendation: Add a provision allowing residents of the NWT to request a 
review of an existing policy, Act or regulation of the need for a new policy, Act or 
regulation 
 
Explanation: This allows citizens to participate with government in developing big-
picture environmental policy and is important for environmental democracy.  
Provisions could be similar to those in ss 15-18 of Ontario’s Environmental Bill of 
Rights.  
 
Recommendation: Create an “Environmental Registry”.  Add a provision 
requiring the Government of the NWT to provide public notice of and an 
opportunity to comment on any instrument, project, policy or proposal that may 
affect the environment. 
 
Explanation: It is nationally and internationally recognized that the first step to 
public participation in environmental decision-making is access to information.  If 
the public does not know about environmentally significant developments, then it 
has no hope of influencing the relevant government decision-making processes.  An 
Environmental Registry would allow members of the public to get educated about, 
and to participate in, important decisions affecting their environment.  Thus, Bill 39 
should include provisions establishing a public registry giving timely notice of, and 
an opportunity to comment on: government decisions, approvals or issuances of 
authorizations, directions, and orders that might impact the environment, including  
any new or updated policies, Acts or regulations; Departmental Statements of 
Environmental Values; and regulatory prosecutions and convictions for 
environmental offenses.  Notice.  With respect to the specific language framing these 
provisions, I would recommend adding provisions to the bill similar to those in ss 5, 
6 and 22-28 of Ontario’s Environmental Bill of Rights.   
 
Recommendation: Create a right to appeal Ministerial decisions that may affect 
the right to a healthy environment. 
 



Explanation: Untrammelled government discretion has been identified as the single 
biggest barrier to effective environmental regulation in Canada.19  As it currently 
stands, Bill 39 is riddled with such discretion, which threatens to undermine its 
important potential as a tool for environmental protection (and economic 
sustainability).  While any Ministerial decision is presumptively subject to judicial 
review, best practice in environmental rights legislation is to provide an explicit 
statutory right of appeal.  In particular, I would recommend adding provisions to the 
bill similar to those in ss 38-48 of Ontario’s Environmental Bill of Rights.   
 
Conclusion 
The Northwest Territories’ efforts to codify environmental rights in a modernized 
Environmental Rights Act is a laudable effort to bring the NWT in line with 
international best practices in this area.  It has the potential to make a meaningful 
difference for present and future residents of the NWT and to provide leadership for 
the rest of Canada.  However, Bill 39  
 
  

                                                        
19 See eg Lynda Collins & Lorne Sossin “In Search of and Ecological Approach to 
Constitutional Principles and Environmental Discretion in Canada” (2019) 52:1 UBC Law 
Rev 293; David R Boyd, Unnatural Law: Rethinking Canadian Environmental Law and Policy 
(Vancouver: UBC Press, 2003) at 231-238. 



Appendix A – Lynda Collins Short Bio 
 
 

Lynda M. Collins is a Full Professor in the Centre for Environmental Law & Global 
Sustainability at the University of Ottawa. She is a nationally and internationally 
recognized expert in environmental human rights including constitutional 
environmental rights, Indigenous environmental rights and environmental rights in 
private law.  She publishes and presents globally on these topics and has testified in 
environment committee hearings at the Canadian House of Commons and Senate. 
She has advised multiple national and international organizations including the 
United Nations Association in Canada, the European Parliament, and the United 
Nations Special Rapporteur on Human Rights and the Environment., and has 
participated in expert gatherings and participatory processes with the United 
Nations Human Rights Council, United Nations Environment Program, the 
International Bar Association.  She co-Chaired the Toxic Reduction Scientific Expert 
Panel (by Ministerial appointment) and is co-author of The Canadian Law of Toxic 
Torts.  

 
  



Appendix B – United Nations Framework Principles on Human Rights and the 
Environment 

 
Framework principle 1 - States should ensure a safe, clean, healthy and sustainable 
environment in order to respect, protect and fulfil human rights. 

Framework principle 2 - States should respect, protect and fulfil human rights in 
order to ensure a safe, clean, healthy and sustainable environment. 

Framework principle 3 - States should prohibit discrimination and ensure equal and 
effective protection against discrimination in relation to the enjoyment of a safe, 
clean, healthy and sustainable environment. 

Framework principle 4 - States should provide a safe and enabling environment in 
which individuals, groups and organs of society that work on human rights or 
environmental issues can operate free from threats, harassment, intimidation and 
violence. 

Framework principle 5 - States should respect and protect the rights to freedom of 
expression, association and peaceful assembly in relation to environmental matters. 

Framework principle 6 - States should provide for education and public awareness 
on environmental matters. 

Framework principle 7 - States should provide public access to environmental 
information by collecting and disseminating information and by providing 
affordable, effective and timely access to information to any person upon request. 

Framework principle 8 - To avoid undertaking or authorizing actions with 
environmental impacts that interfere with the full enjoyment of human rights, States 
should require the prior assessment of the possible environmental impacts of 
proposed projects and policies, including their potential effects on the enjoyment of 
human rights. 

Framework principle 9 - States should provide for and facilitate public participation 
in decision-making related to the environment, and take the views of the public into 
account in the decision-making process. 

Framework principle 10 - States should provide for access to effective remedies for 
violations of human rights and domestic laws relating to the environment. 

Framework principle 11 - States should establish and maintain substantive 
environmental standards that are non-discriminatory, non-retrogressive and 
otherwise respect, protect and fulfil human rights. 

Framework principle 12 - States should ensure the effective enforcement of their 
environmental standards against public and private actors. 

Framework principle 13 - States should cooperate with each other to establish, 
maintain and enforce effective international legal frameworks in order to prevent, 



reduce and remedy transboundary and global environmental harm that interferes 
with the full enjoyment of human rights. 

Framework principle 14 - States should take additional measures to protect the 
rights of those who are most vulnerable to, or at particular risk from, environmental 
harm, taking into account their needs, risks and capacities. 

Framework principle 15 - States should ensure that they comply with their 
obligations to indigenous peoples and members of traditional communities, 
including by: 

(a) Recognizing and protecting their rights to the lands, territories and resources 
that they have traditionally owned, occupied or used; (b) Consulting with them and 
obtaining their free, prior and informed consent before relocating them or taking or 
approving any other measures that may affect their lands, territories or resources; 
(c) Respecting and protecting their traditional knowledge and practices in relation 
to the conservation and sustainable use of their lands, territories and resources; (d) 
Ensuring that they fairly and equitably share the benefits from activities relating to 
their lands, territories or resources. 

Framework principle 16 - States should respect, protect and fulfil human rights in 
the actions they take to address environmental challenges and pursue sustainable 
development. 

 
 
  



Appendix C – Alternative Formulation of   
Environmental Rights Provisions 

 
The following proposed language is excerpted from the submission of Dr David 
Boyd to the federal Standing Committee on Environment and Sustainable 
Development during its review of the Canadian Environmental Protection Act.  This 
formulation may also be considered by the Committee in its deliberations.   
 
Environmental Rights 
(1) Everyone has the right to live in a healthy and ecologically balanced environment, 
including access to clean air, safe water, fertile soil, nutritious food, a stable climate, 
non-toxic environments, and flourishing biodiversity  
(2) Everyone has the right to:  

(a) free, timely, and useful environmental information, including 
information about toxic substances contained in consumer products, 
toxic substances used in industrial processes, and releases of toxic 
substances in their communities; 
(b) effective mechanisms for participating in environmental decision 
making; and  
(c) fair, fast, and affordable judicial and administrative processes to 
prevent or remedy violations of their environmental rights.20  

(3) Everyone has the right to environmental standards that are as strong or stronger 
than the environmental standards enjoyed by citizens of other nations in the 
Organization for Economic Cooperation and Development.21 
 
Environmental Responsibilities 
(1) Everyone has the responsibility to make best efforts to protect, conserve, and where 
possible, restore the environment.  
(2) The Government of Canada is a trustee responsible for protecting, conserving, and 
restoring the environment within its jurisdiction as a public trust, for the benefit of 
present and future generations.  
(3) The Government of Canada must, within its jurisdiction, protect the right of every 
resident of Canada to a healthy and ecologically balanced environment. 
(4) The Government of Canada must complete a national environmental health 
inequality assessment to comprehensively identify current environmental injustices.22 
 

 
                                                        
20 These provisions are drawn from the Aarhus Convention on Access to Information, 
Public Participation in Decision Making, and Access to Justice in Environmental 
Matters, 1998, 38 ILM 515. 
21 See s. 17(2) of the Pest Control Products Act, S.C. 2002, c. 28, for a specific example 
of the implementation of this principle.  
22 Recommended by the World Health Organization. WHO (Regional Office for 
Europe). 2012. Environmental Health Inequalities in Europe: An Assessment. 
Copenhagen: WHO. 



 
Appendix D – Alternative Formulation of Environmental Enforcement 

Provisions 
 

The following proposed language is excerpted from the submission of Dr David 
Boyd to the federal Standing Committee on Environment and Sustainable 
Development during its review of the Canadian Environmental Protection Act.  This 
formulation may also be considered by the Committee in its deliberations.   
 
Environmental Protection Actions 
1. (1) Any person may commence a civil environmental protection action in the 
Federal Court: 

(a) against the Government of Canada for 
a) violating the right to a healthy and ecologically balanced 

environment;  
b) failing to perform any act or duty under federal environmental law 
which is not discretionary; or  
c) failing to fulfill its duties as trustee of the environment  

(b) against any person, organization, or government body violating or 
threatening to violate a federal environmental Act, regulation, or statutory 
instrument. 

(2) A person intending to commence a civil environmental protection action referred 
to in subsection 1(b) must provide the Minister and any potential defendants with at 
least sixty days notice prior to filing the lawsuit. 
(3) A civil environmental protection action referred to in subsection 1(b) cannot be 
commenced if the Government of Canada has already completed or commenced 
enforcement proceedings against the potential defendants. 
(4) Civil environmental protection actions are subject to a civil standard of proof and 
will be adjudicated on the basis of a balance of probabilities. 
Mediation 
2. All civil environmental protection actions must be referred to mediation for a period 
of thirty days after issuance of the originating notice of motion, extendible upon 
agreement of all parties.23 
Powers of the Federal Court 
3. (1) Notwithstanding remedial provisions in other Acts, if the Federal Court finds 
that the plaintiff is entitled to judgment in an action under subsection 1 (1), the 
Federal Court may 

(a) grant declaratory relief; 
(b) grant an injunction to halt the contravention; 
(c) suspend or cancel a federal permit or authorization issued to a defendant;  
(d) order the defendant to cleanup, restore, or rehabilitate any part of the 
environment; 

                                                        
23 See Supreme Court of the Philippines, 2010. Rules of Procedure for Environmental 
Cases. Referred to as a global “good practice” by the UN’s Special Rapporteur on 
Human Rights and the Environment. 



(e) order a defendant to take specified preventative measures;  
(f) order a defendant to pay a fine to be used for the restoration or 
rehabilitation of the part of the environment harmed by the defendant;  
(g) order a defendant to pay a fine to be used for the enhancement or 
protection of the environment generally;  
(h) order the Minister to monitor compliance with the terms of any order; and 
(i) make any other order that the court considers just. 

(2) In making an order under subsection (1), the Federal Court may retain jurisdiction 
over the matter so as to ensure compliance with its order. 
Dismissal 
4. A defendant may apply to the Federal Court to have a civil environmental protection 
action dismissed if 

(a) the action duplicates another legal proceeding that involves the same 
actions, omissions, or environmental damages;  
(b) the action is frivolous, vexatious or harassing; or 
(c) the action has no reasonable prospect of success. 

Interim Orders 
5. (1) A plaintiff bringing an action under subsection 1(1) may make a motion to the 
Federal Court for an interim order to protect the subject matter of that action, when, 
in the court’s opinion, significant environmental harm may occur before the action can 
be heard. 
(2) An interim order will not be denied on the grounds that the plaintiff is unable to 
provide an undertaking to pay costs or damages. 
(3) Any requirement to provide an undertaking to pay costs or damages in support of 
the plaintiff's application shall not exceed $1,000.24 
Costs 
6. (1) A plaintiff bringing an action under subsection 21(1) that is successful in whole 
or in part is entitled to their costs, regardless of whether or not they were represented 
by counsel.25  
(2) A plaintiff bringing an action under subsection 21(1) that is unsuccessful may only 
be ordered to pay costs if the action is found to be frivolous, vexatious or harassing. 
 

                                                        
24 Quebec’s Environmental Quality Act, c. Q-2, s. 19.4 sets a limit of $500 in similar 
situations. 
25 This approach to costs is used in American environmental legislation (e.g. Clean 
Water Act, s. 1365(d)) as well as in Ireland. See Environment (Miscellaneous 
Provisions) Act, 2011, Number 20 of 2011, s. 3. 
http://www.irishstatutebook.ie/eli/2011/act/20/enacted/en/pdf 



Bill 39 – Environmental Protection Act (ERA):  verbal presentation (SCEDE April 30th) 

 

Thank you for the opportunity to present on the ERA.  My name is Karen Hamre. 

The Committee has a technical paper submitted by Prof Lynda Collins.  Prof Collins is on the 
line today, to present and answer your questions on behalf of: 

• Alternatives North (www.alternativesnorth.ca ) 
• Ecology North (www.ecologynorth.ca ) 
• Canadian Arctic Resources Committee (CARC) (www.carc.org ) 
• Council of Canadians – NWT Chapter (https://cocnwt.wordpress.com ), and 
• Canadian Parks and Wilderness Society – NWT Chapter ( www.cpawsnwt.org ) 

I have given website links to these organization if you’d like to know more about their 
mandates and activities. 

These non-profit organizations compiled resources to get expert advice on this very 
important piece of legislation.  You have Prof Collins credentials, and also that her 
submission was endorsed by the United Nations Special Rapporteur on Human Rights and 
the Environment, Dr. David Boyd.  Please take this opportunity to gain as much information 
as possible from Prof Collins. 

We have one additional point on the ERA before turning the floor over to Prof Collins.  At 
your meeting in Hay River, we heard that the Northwest Territory Metis Nation had a 
suggestion on who should be allowed to do an investigation.  Section 8. (1) says “Any adult 
resident in the NWT…. may apply to the Minister for an investigation.”  The Metis Nation 
suggested this be changed to “Any adult resident or Indigenous Government”.  We agree 
that Indigenous Government should be given the right to apply.  But we would take this 
further, and say “Any legal person resident in the NWT…”  This allows IGOs, municipal 
governments, non-government groups, and youth to apply as well.  A simple but important 
change! 

Prof Collins has addressed other aspects of Section 8, such as deleting the requirement to 
swear statements before a Commissioner for Taking Oaths. 

Now I turn the floor to Prof Collins for her presentation: 

 

 

 

 

http://www.alternativesnorth.ca/
http://www.ecologynorth.ca/
http://www.carc.org/
https://cocnwt.wordpress.com/
http://www.cpawsnwt.org/
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Addendum  
 
As an addendum to my report to the Committee dated April 30, 2019 I would like to 
add one additional recommendation concerning the Application for Investigation 
mechanism.  I propose that section 8 should be amended to allow “any legal person 
resident in the Northwest Territories” to apply for an investigation, in lieu of the 
current language which limits section 8 to adult residents of the NWT.  The “legal 
person” language would make the Application for Investigation available to 
Indigenous governments, non-governmental organizations and youth.  Given that 
the goal of section 8 specifically, and Bill 39 as a whole, is to increase public 
participation in environmental decision-making, it would make sense to open 
section 8 to this broader range of stakeholders.  With this addition (underlined 
below), my list of recommendations can be summarized as follows: 
 
Summary of Recommendations 
 

1. Replace “wise management” with “ecological sustainability” in the 
Preamble. 

2. Recognize the right to a healthy environment in section 1 of the Act. 
3. Add a clear definition of “healthy environment” to the definitions section 

(recommended text provided below). 
4. Add a clear definition of “significant” to the definitions section 

(recommended text provided below). 
5. Amend Purposes section to replace the phrase “by the means provided in 

this Act” with “according to the terms of this Act”. 
6. Add a new section recognizing key environmental law principles. 
7. Restore a paramountcy provision. 
8. Amend section 8 to allow “any legal person resident in the NWT” to apply 

for an investigation.  
9. Delete the requirement to swear statements before a Commissioner for 

Taking Oaths under section 8. 
10. Add a reasonableness requirement to the exercise of Ministerial 

discretion under s. 9(2).   
11.  Amend the standing provision in s 13(2) to clarify that it applies both to 

actions under the ERA and in public nuisance under the common law. 
12.  Amend sections 12 and 13(regarding environmental enforcement) in 

accordance with best practices (see the template set out in Appendix D). 
13.  Add a provision allowing residents of the NWT to request a review of an 

existing policy, Act or regulation or of the need for a new policy, Act or 
regulation 

14.  Create an environmental registry. 
15.  Create a right to appeal Ministerial decisions that may affect the right to 

a healthy environment. 
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April 29, 2019 

 

Mr. Cory Vanthuyne,  

Chair, Standing Committee on Economic Development and Environment, 

NWT Legislative Assembly, 

Yellowknife, NT X1A2L9 

 

Dear Mr. Vanthuyne: 

   Re: Feedback on Bill 39 Environmental Rights Act 

The Council of Canadians NWT Chapter has had occasion to use the Environment Rights Act and to 

participate in consultations on updating the Act. We fully support NWT legislation that protects the right 

of all northern people to a healthy, safe environment. We also support legislation that encourages 

environmental and ecosystem stewardship in ways that are consistent with Indigenous and human rights, 

northern values and traditions, and domestic and international laws, declarations, and conventions. We 

also support the harmonization of environmental and resources legislation within this jurisdiction.  

We applaud efforts to broaden the scope of the current Environment Rights Act beyond the release of 

contaminants. We appreciate the ecosystem-like approach for reporting on the state of the environment 

outlined in draft Bill 39. There are other elements within the Bill that we also wholeheartedly support. 

While we are encouraged by improvements, we believe that draft Bill 39 is just the starting point for the 

legislation that is needed to protect northerners’ right to a healthy, safe environment. Much work remains 

to be done to ensure that Bill 39 actually lives up to its name. We offer the following comments and 

recommendations for consideration for an amended Bill 39. Our comments and recommendations are in 

addition to or complementary to the submission authored by Professor Lynda Collins which we also 

support.   

Preamble 

To some extent, the preamble in draft Bill 39 recognizes elements that are essential to the protection of 

the right to a healthy, safe environment. We recommend that the statements in the preamble be more 

clearly articulated and presented as principles that underpin the legislation. In terms of rearticulating the 

points in the preamble as principles, we recommend clear recognition of: 

 The shared responsibility of environmental and ecosystem stewardship rather than the notion of 

‘wise management of the environment’ presented in the draft. 



Page 2 of 4 
 

 The right of all northern people to a healthy, safe environment and to environmental justice 

rather than inferring possible privilege to other regimes and rights related to the ‘use and 

management of the environment.’ 

 Not only Aboriginal and treaty rights as set out in territorial and Canadian law but also in such 

international laws, declarations, and conventions endorsed by the NWT Legislative Assembly 

including the United Nations Declaration on the Rights of Indigenous People (UNDRIP).    

 The paramountcy of evidence-based decision making rooted in the best scientific, Indigenous, 

local, and community knowledge.    

 Environmental integrity and biological diversity, productivity, and sustainability as 

characteristics of a healthy, safe environment. 

 Ecosystem-wide approaches and traditional and modern-day relationships with the natural 

environment as central to shared stewardship of the NWT environment.   

 The interconnectivity of ecosystem elements and influences including climate change, on 

environmental rights and stewardship. 

We recommend that the UN’s Framework Principles on Human Rights and the Environment1 (2018) be 

reviewed as a reference to this and other sections of draft Bill 39.  

Definitions 

Draft Bill 39 provides some definitions but does not define ‘the right to a healthy environment.’ This is a 

fundamental flaw in legislation designed for this purpose.  

In keeping with the principles suggested above, we advise including definitions of ‘stewardship’, 

‘ecosystem’, ‘environmental justice’, and ‘ecosystem-wide approaches.’ Also, concepts such as 

‘significant harm’ used elsewhere in the draft legislation, should be defined.   

While draft Bill 39 currently defines ‘land, resources and self-government agreements’, we recommend 

replacing this reference throughout the legislation to language that ensures compliance or harmony with 

other territorial, federal, and international laws including declarations and conventions endorsed by the 

NWT Legislative Assembly. More inclusive, broader language would: 1) eliminate the need to constantly 

update the legislation to name new legislation; 2) strengthen opportunities to harmonize laws; and 3) 

improve legislative effectiveness.   

Purposes 

We understood from the consultations leading up to draft Bill 39 that the purposes of the Act are to 

protect the right of northern people to a healthy, safe environment and ensure shared environmental and 

ecosystem stewardship. We also understood that every effort would be made to harmonize updated 

legislation with existing laws and policies throughout the Government of the NWT and evolving post-

devolution legislation in order to give paramountcy to the right to a healthy environment. The purposes 

statements within draft Bill 39 are a very weak and narrow reflection of this intent. We recommend 

clearer and stronger wording of the purposes of the Environmental Rights Act and recognition of the 

paramountcy to the right to a healthy environment. 

                                                           
1 https://www.ohchr.org/Documents/Issues/Environment/SREnvironment/FrameworkPrinciplesUserFriendlyVersion.pdf 

https://www.ohchr.org/Documents/Issues/Environment/SREnvironment/FrameworkPrinciplesUserFriendlyVersion.pdf
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Draft Bill 39 provides for the Minister to delegate powers and duties (sec. 7). In keeping with the 18th 

NWT Legislative Assembly’s commitment to transparency and accountability, we recommend that the 

delegation of Ministerial powers and duties require the rationale for such a decision and notice of the 

same be provided to the NWT Legislative Assembly within 30 days of the decision to delegate. We also 

recommend that the public and any applicant be made aware of the decision to delegate Ministerial 

powers.   

Investigations   

We appreciate efforts to improve access to the Act but draft Bill 39 now poses new barriers. Specifically, 

the requirement for an applicant’s statement to be validated by a commissioner of oaths in the NWT (sec. 

8.4) will undoubtedly deter northerners in communities with limited or no access to these services, from 

requesting an investigation. Wouldn’t it be better to maintain the existing requirement of two people? 

Since ‘adult resident’ (sec. 8.1) is not defined, we are uncertain whether young adults including students 

are able to request an investigation. Wouldn’t it be better to allow any legal person in the NWT to request 

an investigation?  

Having requested an investigation under the current Environmental Rights Act and had the request denied, 

the NWT Chapter has advocated for a mechanism to appeal Ministerial decisions to decline or suspend an 

investigation. The absence of this provision is a significant gap in the draft legislation. We have also 

advocated for more timely and transparent decisions. The draft legislation does little to address these 

concerns. We worry that requests could be dismissed arbitrarily having been judged as ‘frivolous or 

vexatious or ‘not serious enough’ without applicants understanding the reasons for denial given the lack 

of definition of these terms (se. 9.3). Further, applicants would have to wait 90 days to hear that a request 

has been declined (sec. 9.6). Applicants would have to wait the same amount of time to hear that an 

investigation has been discontinued or completed (sec. 9.7). Surely applicants should be able to expect 

more timely notice (e.g. within 30 days) if we agree that the right of a healthy environment is of 

paramount importance to the Government of the NWT and northerners. Surely applicants should have the 

opportunity to appeal decisions.  

The proposed legislation makes no reference either in definition or provisions to requests for an 

investigation in an emergency situation. This is a serious omission given the risks posed to the right to a 

healthy environment due to unpredictable forces such as climate change, that are often associated with 

emergencies. 

The draft legislation limits the liability of the Government of the NWT and employees acting in ‘good 

faith’ (sec.11). This is reasonable. But it is also reasonable to recognize negligence that puts the right to a 

healthy environment at risk. Negligence can happen in spite of ‘good faith’.   

Protection of Employees 

We appreciate the whistle blower-like protection given to all employees who seek to protect the 

‘environment and the public trust from harm’ (sec.15).  

Prosecution and state violence targeting the rights of water protectors and land defenders around the 

world are growing concerns in these times of climate breakdown and intense competition for ever 

diminishing natural resources. We recommend that a provision be included to protect citizens who are not 
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employees but who seek to protect the environment and the public trust from harm. Again, the UN report 

referenced previously provides some direction for these protections. 

Statement of Environmental Values  

This section lacks any legal or policy authority to bind all agencies of the Government of the NWT to 

protecting the right to a healthy environment. During consultations, a legislation-based environmental bill 

of rights was envisioned as one tool to ensure a shared commitment to the right of northern people to a 

healthy, safe environment. We recommend that a provision be included in Bill 39 that requires all 

agencies of the Government of the NWT to protect the right to a healthy environment.  

Reports 

We are pleased to see state of the environment reporting and the scope of report requirements which 

include climate change. We recommend that the legislation provide for regular review of state of the 

environment reporting requirements in order that these reports remain relevant to environment and 

ecosystem matters.   

In closing, we note that two elements discussed at length during consultations - 1) a public registry and 2) 

protection of the rights of nature - were left on the cutting room floor. These omissions are very troubling 

in the first case as the lack of a public registry negatively impacts public information about decisions, 

authorizations, orders, and convictions of offences relevant to the right to a healthy environment.  In the 

second case, the omission of the rights of nature has implications for environmental integrity and 

biological diversity, productivity and sustainability and challenges the very essence of a healthy, safe 

environment. We recommend that these two elements be included in an amended Bill 39.    

We look forward to commenting on an amended Bill 39 that incorporates our recommendations and 

addresses our concerns. 

Sincerely, 

 
 

Lois Little, 

Co-Chair, NWT Chapter 

Council of Canadians        









 

 

May 3, 2019 

 
Mr. Corey Vanthuyne, MLA 
Chair, Standing Committee on Economic Development and Environment 
Legislative Assembly of the Northwest Territories 
Box 1320  

4570-48th Street  
Yellowknife, NT X1A 2L9 
 
Dear Chair Vanthuyne: 

Re: Northwest Territory Métis Nation – Further Written Submissions on Bill 
38, 39 and 44 – Protected Areas Act, Environmental Rights Act and Forest 
Act 

Further to our appearance at the SCEDE meeting in Hay River on April 24th, we 
wish to thank the Committee for hearing our concerns with Bills 38, 39 and 44 – 
the Protected Areas Act, Environmental Rights Act and Forest Act, respectively. 
We are providing the following written submissions in addition to the speaking 
notes filed with Committee on April 24th.  
 

Protected Areas Act – (“PAA”) 

While the NWT Métis Nation does not oppose the introduction of the PAA into the 
Legislative Assembly, we expressed the following concerns: 

1. section 15(1)(b) enables the GNWT to establish a Protected Area with just 
one Indigenous Government, irrespective of outstanding and unresolved 
issues of other Indigenous Governments; 

2. the PAA must be expressly subject to the carrying on of traditional 
renewable resource harvesting activities by Indigenous persons and not 
provide more onerous identification requirements than the Wildlife Act; 
and 

3. the PAA must include an express provision to enable future corridors for 
transmission lines and roads for future development. 

  

N O R T H W E S T  T E R R I T O R Y  M É T I S  N A T I O N  

B O X  7 2 0  •  F O R T  S M I T H ,  N T  C A N A D A  •  X 0 E  0 P 0  

P H O N E :  ( 8 6 7 )  8 7 2 - 2 7 7 0  •  F A X :  ( 8 6 7 )  8 7 2 - 2 7 7 2  

T O L L - F R E E  P H O N E :  1  8 6 6  8 7 2  6 8 6 6  

W E B S I T E :  N W T M E T I S N A T I O N . C A  
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1. Establishment Must Involve All Affected Indigenous Governments:  
There is No place for “Irreconcilable Differences” in the PAA   

Section 15(1)(b) of the PAA allows GNWT to proceed with the establishment of a 
Protected Area with the support of only one Indigenous Government under 
section 14 through an Establishment Agreement on the premise that there are 
“irreconcilable differences” with other Indigenous Governments.  The term 
“irreconcilable differences” is utilized in divorce proceedings for a “no-fault” 
divorce, and this proposed wording would enable to the GNWT to dispense with 
its honourable duties. We want to be clear that the Honour of Crown requires the 
Crown to make good faith efforts to meaningfully address the concerns of all 
affected Indigenous Governments and to collaborate with Indigenous 
Governments, which is an ongoing condition of Devolution.   The GNWT is duty 
bound to exhaust every effort to resolve differences with each affected 
Indigenous Government.  Accordingly, the honourable conduct of the GNWT to 
act faithfully towards all Indigenous Governments can never give rise to 
irreconcilable differences. The NWT Métis Nation is very concerned that GNWT 
will use the PAA to frustrate existing and future negotiations between GNWT and 
Indigenous Governments. Proceeding unilaterally with an establishment 
agreement with just one Indigenous Government while other Indigenous 
Governments are actively seeking accommodation measures is inconsistent with 
the honour of the Crown and will complicate future management of the territorial 
protected area.  Proceeding with the establishment with a PAA without the broad 
support of affected Indigenous Governments is also inconsistent with the 
requirement for the “free, prior and informed consent” of an Indigenous 
Government mandated by the United Nations Declaration on the Rights of 
Indigenous Peoples.  

We call upon Committee to propose the changes we have requested to address 
our concern that the Minister may disregard NWT Métis Nation land, resource 
and governance rights in an area under active negotiation, and proceed with the 
establishment of a territorial protected area without NWT Métis Nation 
involvement or consent. 

This concern applies not only to the proposed East Arm Protected Area, but also 
to other potential protected areas in the NWT. If subsection 15(1)(b) is not 
amended, it may create a situation where a sponsoring Indigenous community 
may use the establishment agreement process to undermine the Aboriginal and 
Treaty rights of other groups in a candidate protected area. This would be an 
unfortunate and unfair outcome of the PAA.  

The PAA cannot be used as a “wedge” to drive regional and community 
Indigenous governments apart. The GNWT must give serious consideration to 
the potential effect of such a clause on the relationships among and between 
public and indigenous governments.  
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These provisions are not reflective of the government to government relationship 
we have. You will note the Wildlife Act provides flexibility for the negotiation of 
agreements with Indigenous Governments: 

12. The Minister may enter into agreements with 
governments, persons, bodies or organizations with 
respect to the Minister’s responsibilities under 
subsections 11(1) and (2). 

Amendments Required 

 We recommend that Subsection 14(4) be amended to ensure the GNWT 
complies with its honourable obligations to all affected Indigenous 
Governments to read as follows: 

(4) The Minister shall make best efforts to enter 
into an establishment agreement, on the 
recommendation of the Executive Council, with one or 
more Indigenous governments and organizations, but 
a protected area may be established under section 17 if 

(a) there is agreement with at least one of the 
     applicable Indigenous governments  
and organizations, unless  
paragraph 15(1)(b) applies; and 

 
(b) the Government of the Northwest 
Territories has discharged its duty to consult.  
 

 We further recommend that subsection 15(1)(b) – the provision on 
irreconcilable differences – be removed in its entirety as this subsection does 
not uphold the Honour of the GNWT to meaningfully address differences.   

(b) the Executive Council determines that 
(i) irreconcilable differences have 
arisen during negotiation between 
the Indigenous governments or 
organizations that the Executive 
Council identified should be parties 
to an establishment agreement under 
section 14, 

2. Recognition of Traditional Harvesting Activities 

Our next concern with the draft PAA is the provisions in respect of Aboriginal 
rights. We are deeply concerned that the PAA does not sufficiently protect 
Indigenous Métis harvesting activities in a protected area.  
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Section 3 of the PAA contains a general statement about the Act being 
interpreted in a manner consistent with s. 35 of the Constitution Act, 1982: 

3.   This Act is to be interpreted in a manner consistent with the recognition and 
affirmation of existing Aboriginal and treaty rights in section 35 of the Constitution 
Act, 1982, including the duty to consult. 

Despite this interpretation clause, it has been the experience of the NWT Métis 
Nation that GNWT exercises a lot of discretion regarding GNWT’s interpretation 
of its own obligations.  GNWT’s property tax assessment of traditional use cabins 
under the territorial Property Assessment and Taxation Act has created a 
situation of GNWT infringing the ancillary rights of our members to build and use 
cabins.    

Section 3 of the Property Taxation and Assessment Act provides a similar clause 
as section 3 of the PAA: “Nothing in this Act shall be interpreted so as to affect 
aboriginal rights.”  Despite this clause, GNWT has been assessing some of our 
cabins for taxation and has increased lease fees.  Property taxation on cabins 
and  lease fees constitute an infringement of our Aboriginal rights, due to the 
effect it has in terms of conflicting with our recognized Aboriginal rights.  
Indigenous Métis Members have a right to build, use and occupy cabins 
incidental to traditional harvesting purposes throughout the NWT Métis Nation 
traditional territory, without paying an $840 lease fee and without being subject to 
property taxation.  This issue has been raised during land claim negotiations, 
during meetings with Cabinet ministers, and senior GNWT officials. Despite 
these efforts of the NWT Métis Nation, the Property Assessment and Taxation 
Act has not been amended to exempt from taxation traditional use cabins used 
by Indigenous Métis Members.  The NWT Métis Nation will continue to advocate 
for the recognition of traditional use cabins free from taxation and lease fees. 

Accordingly, the PAA must provide an express provision about the exercise of 
traditional harvesting activities.  The PAA must contain a companion clause to 
that found in the Canada National Parks Act1, which provides: 

40.  The application of this Act to a park reserve is subject to the 
carrying on of traditional renewable resource harvesting 
activities by aboriginal persons. 

Everything being equal, the PAA must meet the minimum threshold of the 
Canada National Parks Act. 

If, as we fear, the PAA passes without a change to the section dealing with 
Establishment Agreements, the NWT Métis Nation will be left in a situation where 
co-management bodies or ENR officers may make their own determination on 
whether Indigenous Métis have Aboriginal rights to harvest in a protected area.  

                                                 
1
 S.C. 2000, c. 32 
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This is fundamentally unfair to NWT Métis Nation: we worked tirelessly to have 
Indigenous Métis rights reinstated in Wood Buffalo National Park, and we will not 
stand by while the GNWT or its co-management partners take steps to shut out 
the Métis from carrying on activities in the area to be taken up for a protected 
area.  

Indigenous Métis harvesters have a long and painful experience with being 
excluded from areas such as Wood Buffalo National Park. We look to the GNWT 
to ensure that Métis rights to harvest are not infringed by territorial legislation.  

Section 27(3)(a) of the PAA provides wording that requires evidence of aboriginal 
rights with an identification card that exceeds wording in the comparable Wildlife 
Act section:  

(3) A person claiming to exercise an Aboriginal 
or treaty right in a protected area shall 
(a) carry proper identification that provides 
evidence that the person has an Aboriginal or treaty right; 

 

This section provides a more onerous requirement by requiring “evidence” of 
rights, which is not contained in section 18(a) of the Wildlife Act: 

18. …, a person claiming to exercise an Aboriginal or treaty 
right to harvest wildlife in an area of the Northwest 
Territories shall, 
(a)  while harvesting game or other prescribed wildlife, carry 

proper identification to harvest in the area; 

Effectively, the PAA would undermine the exercise of the Aboriginal rights of 
Indigenous Métis as an ENR Officer can request an Indigenous Métis provide 
“evidence” of their right.  This is an untenable situation which could result in an 
Indigenous Métis being charged while harvesting in a protected area. 

Amendment Absolutely Required 

Clause 27(7) must be deleted as the Wildlife Act deals with identification 
requirements when harvesting. This provision is not consistent with section 18 of 
the Wildlife Act: 

27(3) A person claiming to exercise an Aboriginal 
or treaty right in a protected area shall 
(a) carry proper identification that provides 
evidence that the person has an 
Aboriginal or treaty right; and 
(b) on request by an officer, show proper 
identification to exercise the Aboriginal 
or treaty right. 
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If this amendment is not provided we will oppose the establishment of any 
protected area. 

We believe the language found in the Canada National Parks Act is more 
prescriptive in upholding the rights of Indigenous Métis harvesters in a park. We 
request that this language be incorporated into the PAA along the lines of:  

A protected area is subject to the carrying on of traditional renewable 
resource harvesting activities by aboriginal persons. 

 
3. Corridors 

Our next concern deals with transportation or transmission corridors. The NWT 
Métis Nation is of the view that the legislation should make provision for corridors 
for transportation and power transmission to allow for strategic economic 
development initiatives such as the Taltson Hydroelectric expansion project.  

The NWT Métis Nation views the Taltson Hydro Expansion Project as an 
opportunity to decrease significantly, the NWT’s dependence on greenhouse 
gas-producing diesel power, and to spur environmentally-responsible economic 
development in the areas to the east and north of Great Slave Lake.  

We note that subsection 14(3)(z.2) deals with “requirements and processes for 
approving transportation and transportation corridors” in the context of 
Establishment Agreements. However, we have previously stated our concern 
with being excluded from Establishment Agreements, so we take “cold comfort” 
from this provision.  

We also note that subsection 36(1) allows the Minister, in the “public interest” to 
identify land within a Protected Area for transportation or transmission corridors. 
However, these actions are subject to subsection 36(2), which requires 
consultation with any management boards established for the Protected Area.  

We have serious doubts that a management board would agree to such a 
proposal. We know from our own experience with the Deze Energy Corporation 
that any proposed corridors would likely meet strong resistance from the 
community of Łutselk’e, which has opposed the Deze Energy proposal and has 
pursued its own community interests for power generation.  

If the GNWT were to depend on Section 36 for establishing corridors, it would 
amount to an offloading of its land management responsibilities to a 
management authority with a potentially limited membership and a markedly 
different mandate for managing a protected area. This offloading could place into 
jeopardy any proposed economic development activities in the entire region not 
linked to the TDN “conservation economy”. The NWT Métis Nation prefers a land 
management regime that balances the protection of the environment with 
responsible economic development initiatives.  
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Environmental Rights Act (“ERA”) 

The NWT Métis Nation supports the introduction of the ERA into the Legislative 
Assembly. The Bill expands the scope of the existing ERA for investigations, 
prosecutions of offences and bringing actions to protect the environment.   

However, the ERA needs to provide a mechanism for an Indigenous Government 
to make an application to GNWT if the Indigenous Government has grounds to 
believe that an act or omission has caused or is likely to cause significant harm 
to the environment.  

We are aware that the former ERA was employed very infrequently. It is our hope 
that the modernized ERA will ensure that the legislation is utilized as needed, 
and that the right to a healthy environment is realized.   

The NWT Métis Nation would like to be involved in the development of 
Regulations for the ERA.  

Proposed Amendment 

The NWT Métis Nation proposes the following amendment: 
 

INVESTIGATIONS  
Application for investigation 
 

8. (1)  Any adult resident or Indigenous Government in the Northwest 
Territories who believes, on reasonable grounds, that an act or omission 
has occurred that has caused or is likely to cause significant harm to the 
environment, may apply to the Minister for an investigation. 

Forest Act (“FA”) 

The NWT Métis Nation has significant concerns with the process and timelines 
with the FA Bill. The NWT Métis Nation only received a draft of the FA in 
December 2018, which did not allow for sufficient time to engage with ENR 
officials on the policy and legislative aspects of the FA Bill. Had we had an 
opportunity to engage in these government-to-government discussions, the FA 
would have better reflected the interests of the NWT Métis Nation and other 
Indigenous Governments. We agree with our counterparts from the Sahtu 
Secretariat Incorporated that the FA would benefit from a further review by the 
Technical Working Group.  

It appears that much of the substance of the Bill will need to be taken up in the 
regulation-making phases, which is not an ideal situation as the regulations are 
not subject to the same scrutiny as your Committee process. The FA needs to 
include express provision about the economic accommodation of Indigenous 
rights.  For example, the British Columbia Forest Act provides for various 
accommodation measures for Indigenous groups, including: interim measures, 
revenue sharing of Crown stumpage (e.g. royalties), establishment of a First 



 – 8 – May 3, 2019  

 

Nations Woodland Area (e.g. for management of areas), First Nations Tenure 
Opportunity Agreement.   

Process Issues 

Technical Working Group 

The work of the Technical Working Group is critical to advancing the legislative 
and regulatory changes required to achieve the vision of the Devolution 
Agreement. If we maintain our approach through the regulation-making process, 
we could achieve the vision that the Devolution Agreement and the Northwest 
Territories Intergovernmental Agreement on Lands and Resources Management 
Act promised. We see this work as a key aspect of the GNWT’s interest in 
achieving reconciliation. That said, there are opportunities for improvement, 
which we will comment on briefly below.  

Role of Standing Committee 

We appreciated the thoughtful and forthright discussions with Committee 
members at the SCEDE hearing in Hay River on April 24th. You will recall that 
Committee members asked some questions about the role of Committee in the 
legislative development process: 

1. Committee did not see the proposed legislation until just before first 
reading. How does the NWT Métis Nation see the role of Committee 
in developing legislation going forward?  

The NWT Métis Nation believes that Committee can play a significant role in 
ensuring that legislative initiatives have been developed in accordance with the 
principles enunciated in the Northwest Territories Intergovernmental Agreement 
on Lands and Resources Management (the IGA). The IGA provided [at para. B] 
that  

… devolution shall be effected in a manner that establishes a framework for a 
cooperative and coordinated management system for lands, resources and rights in 
respect of waters in the Northwest Territories I which the Government of the Northwest 
Territories, Aboriginal Governments and the residents of the Northwest Territories 
participate. [emphasis added] 

The NWT Métis Nation views the Crown as indivisible, and strives to develop 
collaborative working relationships with the GNWT, whether it be Cabinet, regular 
MLAs or officials. We see no impediments to Committee getting briefed as the 
legislative initiatives develop. That is a matter for the Legislative Assembly to 
address.  

We support the principle that all MLAs – not just the Cabinet side – should be 
kept apprised of work on the legislative initiatives. In addition, we believe the 
Committee can act as a “check” on unilateral Cabinet decisions to move ahead 
with legislation that may disregard the concerns of Intergovernmental Council 
members such as the NWT Métis Nation.  
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While the GNWT operates on a consensus system, it is also evident that Cabinet 
can block vote on major items such as legislation. Accordingly, the MLAs on the 
Committee may have the opportunity to influence Cabinet decisions by 
recommending changes or, if required, voting against the legislation. You will 
note there were key changes made to the Wildlife Act between the 2nd and 3rd 
reading as a result the Committee review process that factored in the concerns of 
Indigenous Governments. 

We believe the Committee has demonstrated its considerable skills in assessing, 
reviewing and making recommendations to legislation. Unfortunately, we also 
observe that the Committee can lack discipline in voting as a block to maintain 
critical positions on issues such as legislative initiatives. In the current Assembly, 
we have seen some MLAs break ranks and vote with Cabinet on key issues, 
some of which are against the interests of Indigenous Governments. The 
potential lack of voting discipline can undermine the Committee in its attempts to 
exert its influence in the legislative development process.  
 

2. The Departments of Environment and Natural Resources, Industry, 
Tourism and Investment (ITI), and Lands, respectively, had different 
approaches for developing the legislative initiatives. What lessons 
were learned from the different approaches taken by GNWT 
Departments in bringing legislative initiatives forward?  
 

We offer some observations in the spirit of improving the process.  

With respect to ENR, as we stated in our appearance before Committee we are 
generally pleased with the collaborative process. We did, however, see a change 
from the approach taken during the development of the legislation for the Wildlife 
Act and Species at Risk Act. In that approach, Department of Justice legislative 
drafters participated in meetings with the TWG to develop draft legislative text. 
This did not happen with the current suite of legislative initiatives.  

We also believe the volume and complexity of legislation ENR was saddled with 
created capacity challenges that required some key timelines to be pushed back. 
We also recognize that decisions may have been made at the political level to 
advance other Departments’ legislation, such as ITI’s Mineral Resources Act, 
which may have implicated timelines for ENR legislation. The timelines for 
introducing the legislation were especially daunting.  

The takeaway for the NWTMN is that the more substantial and complex the Bill, 
the more time and effort should be dedicated to develop the draft legislative text.  

With respect to ITI, we believe the combination of effective collaborative work by 
ITI officials and political support for moving the legislation forward resulted in a 
successful outcome to the collaborative process, provided ITI addresses certain 
concerns we will table next week. As was the case with ENR, we appreciated the 
work of ITI officials to seek creative solutions and reach common ground on 
resolving key issues for the legislation. We did observe that the oil and gas 
legislation (Oil and Gas Operations Act and Petroleum Resources Act) did not 
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seem to receive the same attention as the MRA, but we do not fault officials for 
the work done on those legislative pieces.  

With respect to the Department of Lands, we are disappointed with the approach 
taken with its legislation. The proposed Act was essentially a “mail drop” 
exercise, and we have had no meetings with Lands officials to scope out the 
legislation or engage as a TWG. We cannot comment on the process because, in 
our view, there has been no process to develop this Act, certainly not as 
envisaged by the Intergovernmental Agreement . We look forward to meaningful 
engagement with Lands as the legislation proceeds as GNWT still has a 
continued duty of consultation with the NWT Métis Nation.   
 

3. Does the NWT Métis Nation have any reflections on the co-drafting 
process? 

We commented on this question in our response to question 2 (above). We 
continue to believe that the co-drafting process is the best approach for 
cooperative and collaborative management of land and resources as envisioned 
in the IGA, and we encourage Committee to advocate for this approach going 
forward.  

In closing, we thank you for the opportunity to appear before Committee, and we 
look forward to recommendations on the legislation consistent with what we have 
worked so hard to achieve.  

 
Sincerely, 
NORTHWEST TERRITORY MÉTIS NATION 
 
 
 
 
Garry Bailey,  
President 
 
c.c.: Lloyd Cardinal, President, Fort Resolution Métis Council 

Ken Hudson, President, Fort Smith Métis Council 
Trevor Beck, President, Hay River Métis Government Council 
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April 25, 2019 

 

Mr. Cory Vanthuyne 

Chairman 

Standing Committee on Economic Development and Environment 

Northwest Territories Legislative Assembly 

Yellowknife, NWT 

 

By Email 

 

ATTENTION: Mr. Michael Ball Committee Clerk  

 

Dear Sir: 

 

The Inuvialuit Game Council (“IGC”) is established by subsection 14(73) of the 

Inuvialuit Final Agreement (the “IFA”). The IGC has authorities set out in section 14 of 

the IFA. We have reviewed the legislation advanced by the Department of Environment 

and Natural Resources (“ENR”) including Bill 38 the Protected Areas Act, Bill 44 the 

Forest Act and Bill 39 the Environmental Rights Act. These Bills may affect the IGC, 

Hunters and Trappers Committees and co-management tribunals set up by sections 11 

and 14 of the IFA.  

 

Attached please find our review and analysis of these Bills and their effects, as well as 

our recommendations to the Committee. The IGC has already contacted the Clerk and 

indicated its intention to appear before the Committee in Inuvik on April 26th. We make 

this submission to supplement the oral presentation we will make that at that meeting. 

 

If there are any questions do not hesitate to contact me. 

 

Yours truly, 

 

 
Vernon Amos 

Chairman IGC  

 

 

 

INUVIALUIT GAME COUNCIL 
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c. Members of IGC 

 Legal Counsel 

 Larry Carpenter, Chair, Joint Secretariat 

 

 

Attach. 
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INUVIALUIT GAME COUNCIL PRESENTATION TO STANDING COMMITTEE ON BILLS 38, 
39 AND 44 

1 INTRODUCTION 

The Government of the Northwest Territories Department of Environment and Natural Resources 

(“GNWT-ENR”) has introduced a suite of new legislation to the Legislative Assembly. Among these 

Bills are three (3) are intended to update and improve renewable resources management in the NWT. 

Inuvialuit have been provided the opportunity to comment on these Bills.  

Introductory comments for the Inuvialuit Game Council (“IGC”) are in Part 2 of this memo below. 

Comments on the Protected Areas Act-Bill 38 are in Part 3. Comments on the Forest Act-Bill 44 are in 

Part 4. Part 5 includes comments on the Environmental Rights Act-Bill 39.   

2 THE IFA – THE IGC AND THE BILLS 

The Inuvialuit Final Agreement (“IFA”) was the first comprehensive land claim agreement settled in the 

NWT. It sets out a framework of rights and processes including co-management processes guaranteed 

under section 35 of the Constitution Act, 1982. The IFA grants large areas of surface and subsurface 

lands to Inuvialuit and establishes a unique system of co-management for the ISR. The principles set out 

in section 1 of the IFA reflect government and Inuvialuit commitments to protect and preserve the Arctic 

wildlife, environment and biological productivity. 

The Inuvialuit Regional Corporation (IRC), the Inuvialuit Game Council (IGC), the Wildlife 

Management Advisory Council (WMAC (NWT)) and other IFA institutions (collectively Inuvialuit) 

have specific land claims based roles and authorities which may be affected by these Bills. Those 

provisions are found in Sections 6, 7 and 14 of the IFA. In addition, IRC is the Crown’s treaty partner in 

the Inuvialuit Settlement Region and party to the Intergovernmental Agreement on Lands and Resources 

Management.1  

The IFA is not as explicit about general protected areas matters (excluding section 12 and the North 

Slope region) as other more recent land claims. Nonetheless, this suite of ENR Bills and the prospect of 

future protected area proposals in the Western Arctic Region (WAR) will affect Inuvialuit rights and 

engages Inuvialuit legal interests. 

The IFA also establishes the Inuvialuit Game Council (“IGC”) to represent the collective inters of 

Inuvialuit in wildlife. Since 1984 IGC has played a far reaching role in environmental matters which 

affect both wildlife and the habitat and environment of the Inuvialuit Settlement Region (“ISR”).  

Inuvialuit also have a fundamental interest in good renewable resource management in the ISR. 

This submission is made on behalf of the IGC and Joint Secretariat tribunals established in sections 11 

and 14 of the IFA. 

                                                 
1  Found as Schedule 5 to the NWT Lands and Resources Devolution Agreement. 
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3 BILL 38: PROTECTED AREAS ACT 

The Government of the Northwest Territories Department of Environment and Natural Resources 

(“GNWT-ENR”) has developed a new Protected Areas Act (the “PAA” or “Bill”).  The PAA is 

currently before the Standing Committee on the Environment and Economy (“SCEE”), which will 

consider the Bill between April 23 and May 22, 2019. 

This part of our memo addresses the PAA Bill. Below we will: 

 review the PAA Bill and set out our comments on this legislation in relation to the framework of law 

and process established by the IFA; and 

 provide the foundation for Inuvialuit recommendations to the SCEE and for the IGC’s presentation 

at the Committee’s Inuvik hearing scheduled for April 26, 2019. 

3.1 OVERVIEW OF THE PROTECTED AREAS ACT IN RELATION TO INUVIALUIT 
AUTHORITIES 

Inuvialuit are large land owners and the IFA establishes a unique co-management and decision-making 

system dealing with wildlife and habitat, fisheries, environment and impact assessment. The IGC and 

Hunters and Trappers Committees (“HTCs”) manage wildlife and have governance responsibilities in 

relation to the exercise of Inuvialuit harvesting rights. 

3.2 RECOMMENDATIONS 

The PAA should include a new section which places a positive obligation on territorial officials to work 

closely with IFA based co-management institutions.  

4 FOREST ACT 

The Government of the Northwest Territories (“GNWT”) Department of Environment and Natural 

Resources (“ENR”) has developed a new Forest Act (the “FA” or “Bill”).   

Our submission will: 

 Briefly review the FA Bill and set out our concerns with this legislation in relation to co-

management processes in the ISR; and 

 provide Inuvialuit recommendations to the SCEE and for the Board’s presentation at the 

Committee’s Inuvik hearing scheduled for April 26, 2019. 

4.1 OVERVIEW OF THE FOREST ACT  

IGC and Inuvialuit co-managers were not invited to participate in the Technical Working Group 

(“TWG”) developing this Bill. The version of the Bill distributed by the Minister of ENR on December 

20, 2018 was the only one made generally available to Inuvialuit. Time to review and comment on the 

Bill was limited. IGC joins with IRC in noting its disappointment about the ENR approach to 

consultation on the forest legislation.  
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It is important, despite differences between the IFA and settled claims in the Mackenzie Valley, for co-

management processes to be properly reflected in the Bill.  

Some concerns and problems arise from the IGC’s review of Bill 44. We set them out in detail below.  

4.2 COMMENTS ON THE FOREST ACT 

■ The Supervisor’s authorities and role under sections 9, 11, 12 and 13 of the FA are set out with 

no reference to co-management or collaboration. The Bill attempts to address these government 

obligations through sections 4 and 7(2). Section 10 of the Bill is merely declaratory and makes 

no contribution to co-management.   

■ The Bill provides little in the way of positive direction to the Minister or Officials to ensure that 

they meet the requirements of land claim agreements and take the initiative to ensure that co-

management is not just honoured but effective. We think the onus would be better placed directly 

on GNWT officials to ensure these outcomes. 

4.3 RECOMMENDED CHANGES TO BILL 44 

We suggest that the Committee add a provision to the Bill requiring the Minister and his Officials to 

work closely with Inuvialuit and collaborate in the co-management of forest and plants resources in the 

Western Arctic. 

To the extent that the Bill might authorize activities which will affect wildlife or habitat, IGC, HTCs and 

IFA co-management wildlife tribunals must be involved in decision-making. 

 

5 ENVIRONMENTAL RIGHTS ACT 

Several concerns arise in relation to proposed Environmental Rights Act (“ERA”): 

5.1 COMMENTS ON THE ERA 

Investigations (s.8) -- the current Act (proposed for repeal) limits investigations to instances involving 

the release of, or potential for release of, a contaminant into the environment. The Bill significantly 

widens the potential scope of ERA investigations to include “any act or omission that has caused or is 

likely to cause significant harm to the environment”. This section 8 language is broad enough to bring 

the actions of Indigenous governments or co-management boards within the scope of the Bill’s 

investigation provisions.  

Subsection 9(4) allows the Minister to decline or discontinue an investigation. Paragraph 9(4)(a) 

language does not make it clear, however, that the “boards and councils” established by land claims are 

exempt. The words used require that these boards or councils be “created under an enactment or an Act 

of Parliament”.  
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IFA councils such as IGC are institutions resulting from land claim negotiations. They are established by 

the land claim2  and the land claim is given effect by federal legislation. GNWT has not enacted 

legislation in relation to the implementation of the IFA. It is not clear that subsection 9(4) of the Bill 

really prevents investigations of IGC or IFA based co-management tribunal decisions. It should be made 

very clear that these are not the kinds of decisions which should be investigated. 

We note as well there are no limits in section 8 of the Bill on the acts or omissions which may be 

investigated. The language is so broad that it reaches well beyond the acts or omissions of the GNWT or 

its agents. Investigations should not be permitted is circumstances where the act or omission is clearly 

covered by the regulatory system.  

This investigation language could require the Minister to conduct an investigation into the actions of a 

non-governmental third party. But the ERA includes no provisions requiring such parties to either 

comply with or assist the Minister. This could make the investigation process long, difficult and 

frustrating for all involved. 

Few investigations were requested under the existing Act. Times have changed. GNWT should give 

some thought to placing reasonable limits on the circumstances and the institutions and persons who can 

be investigated.  

Where an Indigenous government is acting in relation to Aboriginal rights or where a co-management 

tribunal is acting in good faith, no investigation should be possible.  

Environmental Rights of Action (s.13) – The Bill provides for a new right of action to residents of the 

Northwest Territories.  This creates a new statutory cause of action, allowing private citizens to start a 

lawsuit in the NWT Supreme Court against any person who has caused or is likely to cause harm to the 

environment.  There is no requirement for the person starting the lawsuit to have any ties to the event, 

any property interest or to have suffered any harm from the event. This provision side steps many of the 

existing limits on the Courts’ involvement in environmental matters. 

Section 10(3) of the Bill allows that where the party being sued has complied with all laws and permits, 

there is ‘no action’.  The difficulty is that this provision is only effective as a defence.  This means that 

any party that is sued under section 10 will have to go through the time and expense of a trial (or at least 

a substantial effort defending) to prove that the party was in compliance.   

Section 10(3) also has gaps.  Only compliance with laws and permits provides a defence. Where a party 

is complying with agreements or commitments outside of strict legislation or permits, the defence in 

section 10(3) would not apply.  For example, a party may have agreements or commitments to the 

wildlife boards, or with an Indigenous government or a First Nation that the party is complying with. 

These are not formal authorizations or standards under legislation or laws made by aboriginal 

governments.  The party being sued will not be able to use compliance with these agreements as a 

defence. For example, a mining company may have private agreements with a First Nation about 

managing impacts or mitigation measures for wildlife or habitat.  However, compliance with the terms 

of this agreement cannot be used as a defence, and the mining company could be found guilty of causing 

harm to the environment. 

                                                 
2  See 14(73) of the IFA. 
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More thought needs to be given to the scope and operation of the defence set out in subsection 10(3) of 

the Bill. 

5.2 RECOMMENDATIONS 

Specific protections for Indigenous government organizations and co-management board should be built 

into section 8. 

The defences provided for in subsection 13(3) should be reviewed and expanded. 

 

We thank the Committee for the opportunity to make these submissions. 

 

RESPECTFULLY:  

 

_____________________________ 

Chairman Inuvialuit Game Council 

DATE:  April 25, 2019 



 
 
May 3rd, 2019 
 
 
Honourable Cory Vanthuyne, Chair 
Standing Committee on Economic Development and Environment 
Legislative Assembly of the Northwest Territories 
Yellowknife, NT  X1A 2L9 
 
 
Dear Chair and Committee Members: 
 
Re:  Submission for Bill 38 – Protected Areas Act, Bill 39 – Environmental Rights Act and Bill 44 

– Forest Act (the “Bills”) 

The Sahtu Secretariat Incorporated appreciated the opportunity to meet with the Standing 
Committee in Norman Wells on April 27, 2019, and make a presentation with respect to the 
Bills.  As discussed in Norman Wells, the SSI is pleased to provide this written submission which 
provides an overview of our presentation. 

1. Background 

The GNWT and certain Indigenous governments and organizations, including the SSI, agreed to 
transfer the administration and control of public lands, waters, oil and gas and minerals in the 
Northwest Territories in accordance with the Northwest Territories Lands and Resources 
Devolution Agreement (the “Devolution Agreement”). 

The Devolution Agreement establishes a partnership amongst the parties to ensure that public 
lands and resources are managed in accordance with “made-in-the North” legislative that 
incorporates the principle of co-management and integrates the co-management boards and 
councils established pursuant to the Sahtu Dene and Metis Comprehensive Land Claim 
Agreement (the “Land Claim Agreement”) and the other land claim agreements in the 
Northwest Territories into the management regime. 

As part of the Devolution Agreement, the SSI and other Indigenous governments and 
organizations signed the Northwest Territories Intergovernmental Agreement on Lands and 
Resources Management (the “Intergovernmental Agreement”). 

Among other matters, the Intergovernmental Agreement sets out the commitment of the 
parties to jointly develop the new territorial legislation to replace the territorial resource 
management legislation that “mirrored” the federal legislation relating to public lands, public 
lands, waters, oil and gas and minerals in the Northwest Territories that was repealed on the 
date that the Devolution Agreement was brought into legal force in 2014.  This assured the SSI 
and other Indigenous governments and organizations that their role in the development of new 
resource management legislation would be more than consultation. 
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Subsequently, the GNWT and the representatives of the SSI and other Indigenous governments 
and organizations established a technical  working group (the “Working Group”) to 
collaboratively develop drafting instructions to replace or amend certain territorial legislation, 
including the: enactment of new protected areas legislation; the consolidation of the Forest 
Management Act and Forest Protection Act; and amendments to the Environmental Rights Act. 

2. The operation of the Working Group  

In general, the Working Group worked constructively and effectively, where it had sufficient 
time to complete its policy discussions and review of the Bills.  

For each Bill, the Working Group developed a legislative framework table that identified the 
issues and tracked the progress of the discussions.  In most cases, the Working Group reviewed 
drafts of the Bills as they were prepared in accordance with the table.  Reasonable compromises 
were made to address the parties’ respective interests. 

The participation of the SSI representatives and the Indigenous governments and organizations 
in the Working Group was not intended to discharge or fulfill the GNWT’s constitutional 
obligation under section 35 of the Constitution Act, 1982, to consult with respect to the Bills.  
The Standing Committee is now fulfilling, in part, the Crown’s constitutional obligation to 
consult with the SSI and other Indigenous governments and organizations and, where 
appropriate, accommodate the concerns raised during the consultations. 

The SSI proposes that an independent third-party be retained to undertake an audit of the work 
of the Working Group.  This audit should include the views and perspectives of the members of 
the Working Group and take into account the outcome of the legislative process with respect to 
the Bills to ensure that the future work of the Working Group proceeds in an effective and 
efficient manner.  This audit would serve to inform the ongoing work of the Working Group, 
including the development of amendments to the Waters Act and various regulations under the 
Bills. 

3. Bill 38 – Protected Areas Act 

Before a candidate area is established under Bill 38, the GNWT must “make best efforts” to 
enter into an “establishment agreement” with the affected Indigenous government or 
organization.  While Bill 38 lists the various subject-matters that may be included in an 
establishment agreement, we point out that section 17.2.6 of the Land Claim Agreement also 
lists subject-matters that may be part of an agreement relating to the administration, 
management and operation of a protected area. 

While it arguable that the Land Claim Agreement would prevail to the extent of the conflict or 
inconsistency between the provisions of the Land Claim Agreement and any territorial 
legislation, including Bill 38, the SSI seeks assurances that the subject-matters identified in 
section 17.2.6 of the Land Claim Agreement would be addressed in an establishment agreement 
made under Bill 38. 

The Minister is required under Bill 38 to notify the Sahtu Land Use Planning Board before the 
establishment of a protected area in the Sahtu settlement area and provide a description of the 
boundary or a map of the area. 

The SSI maintains that Bill 38  must also direct that notice be provided to the Sahtu Renewable 
Resources Board or the affected Renewable Resource Council before a protected area is 
established and such notice would include a description of the boundary or a map of the area or 
with respect to a change in size or de-registration of a protected area. 
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The SSI urges the Standing Committee to give full consideration to our comments with respect 
to Bill 38 and confirms its support for the enactment of Bill 38 as soon as practicable.  The SSI 
supports the request made by the Yamoga Land Corporation to expedite the passage of Bill 38 
so that Ts'ude Nilné Tu'eyeta can be established as a territorial protected area in accordance 
with the establishment agreement developed by the GNWT and the Yamoga Land Corporation.  
To that end, we request that the GNWT commence work immediately with the Sahtu Dene and 
Metis to develop a regulation under Bill 38 for the establishment of Ts'ude Nilné Tu'eyeta as a 
protected area immediately upon its enactment. 

4. Bill 39 – Environmental Rights Act 

Bill 39 would modernize the existing legislation and the SSI supports the proposed amendments, 
including measures to enhance investigations, clarify the right to a healthy environment and 
provide protections for employees who are whistleblowers.   

The SSI notes that Bill 39 requires the Executive Council to prepare a statement of 
environmental values and requires departments and certain public bodies to consider that 
statement in their decision-making.  The SSI must be involved in the development of this 
statement of environmental values.   

5. Bill 44 - Forest Act 

The SSI has two fundamental concerns with respect to Bill 44.  Firstly, Bill 44 fails to modernize 
and update the existing provisions of the Forest Management Act and Forest Protection Act.  As 
an example, the provisions under Part 6 of the Bill relating to appeals are woeful inadequate and 
out of date.  Secondly, Bill 44 fails to integrate the co-management regime for the Northwest 
Territories set out in the Land Claim Agreement.   

The preamble for Bill 44 recognizes that the land claim agreements create renewable resource 
boards and provisions for the use and management of forests and confirms the commitment of 
the GNWT to work in a “collaborative manner” within the forest management process.  The 
preamble also refers to Indigenous traditional knowledge.  However, the provisions of Bill 44 fail 
to address these matters.   

In particular, Bill 44 fails to integrate the specific roles and powers for the co-management 
boards and councils established in the Land Claim Agreement with respect to forest 
management and coordinate them with the GNWT’s management regime.  These roles and 
responsibilities relating to forestry matters include the following. 

a. The Sahtu Renewable Resources Board has the power to approve forest 
conservation and forest management plans and policies within the Sahtu 
settlement area.  See subsection 14.1.9(b) of the Land Claim Agreement. 

b. The GNWT is required to seek timely advice of the Sahtu Renewable 
Resources Board with respect to policies respecting forestry and forest 
management research and the evaluation of such research and plans for 
training Sahtu Dene and Metis in forestry, forest management and 
lumbering.  See subsection 14.1.10(a) - (d).of the Land Claim Agreement. 

c. The affected Renewable Resource Council must provide consent for 
commercial harvesting of trees that would significantly affect wildlife 
harvesting by Sahtu Dene and Metis.  See subsection 14.1.7(a) of the Land 
Claim Agreement. 

d. The Sahtu Renewable Resources Board may review the decision of a 
Renewable Resources Council that did not provide consent for commercial 

https://www.enr.gov.nt.ca/en/services/conservation-network-planning/tsude-niline-tueyeta
https://www.enr.gov.nt.ca/en/services/conservation-network-planning/tsude-niline-tueyeta
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harvesting of trees and may permit such harvesting if the Sahtu Renewable 
Resources Board determines that it is reasonable to do so.  See subsection 
14.1.7(c) of the Land Claim Agreement. 

e. The GNWT must consult with the SSI before the GNWT makes any change in 
the operation of an existing forestry licence.  See subsection 14.1.7(b) of the 
Land Claim Agreement. 

Bill 44 also fails to identify and promote opportunities for collaboration and coordination with 
Indigenous governments and organizations, including the following. 

f. Bill 44 must provide elaboration in section 7(1) to confirm that the Minister 
would work with Indigenous governments and organizations and the land 
claim boards and councils to develop and implement plans, policies and 
programs in a manner that promotes an integrated and adaptive approach to 
sustainable forest management.   

g. Bill 44 must provide that the Minister may authorize an Indigenous group or 
organization or an officer of an Indigenous group or organization under 
section 7(3) to perform the Minister’s duties or exercise the Minister’s 
powers.   

h. The Supervisor is not directed under section 34 to engage with Indigenous 
governments and organizations with respect to any actions that he may 
undertake  to manage, control or dispose of invasive plant species, forest 
insects or disease. 

i. Bill 44  fails to acknowledge that the Minister may enter into agreements 
under section 35 with Indigenous governments and organizations with 
respect to sustainable use and management of forests. 

j. Bill 44 does not require the GNWT to engage with Indigenous governments 
and organizations with respect to the disbursement of funds from the special 
purpose fund established under Bill 44.   

There must be some coordination with Indigenous governments and 
organizations and their settlement lands with the GNWT’s funding for forest 
renewable activities. 

It is not acceptable to simply say that the provisions of the Land Claim Agreement would prevail 
over any forest legislation or that the GNWT’s forest legislation is subject to the Land Claim 
Agreement and, therefore, the forest legislation does not need to address these matters.  Those 
positions would not be consistent with the Bill 44’s preamble to integrate the co-management 
boards and councils established under the land claim agreements and their authorities and 
provide a role for Indigenous governments and organizations into the GNWT’s management 
regime.   

The SSI submits that Bill 44 requires substantial amendments before it is enacted and, therefore, 
recommends that the Working Group be directed to continue its work with respect to the 
development of new forest legislation. 

6. Next steps 

The Bills provide that key elements of their respective management regimes would be 
implemented by way of regulations.  For instance, Bill 38 establishes a general framework for 
the establishment and management of protected areas and the Commissioner has broad 
authority to make regulations about key issues with respect to protected areas. 
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Therefore, the SSI maintains that the Sahtu Dene and Metis must have a substantive role in the 
development of regulations under the Bills in a manner consistent with the operation of the 
Working Group with respect to the development of the Bills.  It is not enough for the GNWT to 
simply consult with the SSI about the draft regulations.  To that end, the SSI and other 
Indigenous governments and organizations are developing a proposed agreement for the GNWT 
with respect to the establishment of a body similar to the Working Group that would be 
activated, from time to time, to develop the regulations under the Bills.  

In closing, given the unique nature of the collaborative process to develop the Bills, it may be 
appropriate for the SSI and other Indigenous governments and organizations to be provided an 
opportunity to participate in the discussions of the Committee of the Whole as witnesses and 
make submissions or comments about the Bills and the process employed to develop them.  The 
SSI may ask for your support if such a request is made. 

If you require any clarification, please do not hesitate to contact us at your convenience. 

Sincerely, 

 
Charles McNeely 
Chairperson 

 

cc. SSI Board 



	

	

	

	 	
	 	
	 	
	 	
	 	
	
	

March	26,	2019	
	
Standing	Committee	on	Economic	Development	and	Environment	
Government	of	the	Northwest	Territories	
Yellowknife	NT	X1A	2L9	
	
To	the	Standing	Committee:	
	
Re:	GNWT	Legislative	Initiatives—Tłı̨chǫ	Government	Comments	to	SCEDE	
	
This	letter	provides	comments	from	the	Tłı̨chǫ	Government	to	assist	the	Standing	
Committee	on	Economic	Development	and	Environment	(“SCEDE”)	as	it	undertakes	its	
important	work	considering	the	pieces	of	legislation	that	have	been	proposed	by	the	
Ministers	of	Industry,	Tourism	and	Investment	(“ITI”)	and	Environment	and	Natural	
Resources	(“ENR”).	Those	pieces	of	legislation	are	the	Mineral	Resources	Act	(Bill	34),	
Protected	Areas	Act	(Bill	38),	Environmental	Rights	Act	(Bill	39),	and	Forest	Act	(Bill	44).	
	
Tłı̨chǫ	Government,	along	with	a	number	of	other	Indigenous	Governments	and	
Organizations	(“IGOs”),	was	actively	involved	in	the	Technical	Working	Groups	(“TWG”)	that	
were	convened	by	ITI	and	ENR	pursuant	to	the	commitments	in	the	Northwest	Territories	
Lands	and	Resources	Devolution	Agreement	and	the	Northwest	Territories	Intergovernmental	
Agreement	on	Lands	and	Resources	Management	as	collaborative,	cooperative,	government-
to-government	bodies	to	work	on	the	development	of	these	pieces	of	legislation	under	the	
auspices	of	the	Intergovernmental	Council	(“IGC”).		
	
The	members	of	the	TWGs	shared	the	goal	of	developing	proposed	legislation	that	was	
respectful	of	Aboriginal	and	Treaty	rights—particularly	modern	land	claims	and	self-
government	agreements,	like	the	Tłı̨chǫ	Agreement—and	of	the	unique	intergovernmental	
realities	that	exist	in	the	Northwest	Territories.	The	members	of	the	TWGs	also	shared	the	
goal	of	developing	a	modernized,	made-in-the-North	suite	of	statutes	that	will	strengthen	
environmental	protection	of	our	lands	and	resources	while	also	recognizing	that	our	
territory	should	be	attractive	to	industry	and	be	able	to	provide	prosperity	to	all	NWT	
residents,	both	Indigenous	and	non-Indigenous,	for	years	and	generations	to	come.		
	
In	general,	the	processes	undertaken	by	ITI	and	ENR	through	the	TWGs	was	a	good	one,	and	
it	resulted	in	draft	legislation	that	largely	reflects	the	priorities	and	concerns	of	Tłı̨chǫ	
Government	and	the	other	IGOs.	Tłı̨chǫ	Government	wants	to	recognize	and	acknowledge	
the	collaborative	and	consensual	approach	taken	by	its	partners	in	the	GNWT	in	the	
development	of	these	pieces	of	draft	legislation.	
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There	were—and	are—however,	areas	of	concern	with	both	the	substance	of	these	bills	and	
the	process	by	which	they	were	developed.	Tłı̨chǫ	Government	looks	forward	to	discussing	
these	concerns	with	SCEDE	during	its	hearing	and	review	process,	in	order	to	assist	SCEDE	
in	ensuring	that	these	pieces	of	legislation	are	the	best	possible	legislation	for	Tłı̨chǫ	people	
and	residents	of	the	NWT	as	a	whole.	A	brief	summary	of	some	key	comments	and	concerns	
is	set	forth	below.	
	
General	Comments	
	
As	a	general	comment,	Tłı̨chǫ	Government	notes	that	there	are	no	provisions	in	any	of	the	
bills	that	mandate	that	IGOs,	including	Tłı̨chǫ	Government,	will	be	engaged	with	and	
consulted	during	the	development	of	regulations	or	with	respect	to	future	amendments	of	
the	Mineral	Resources	Act,	Protected	Areas	Act,	Environmental	Rights	Act,	or	Forest	Act.	In	
Tłı̨chǫ	Government’s	view,	clear	legislative	provisions	to	this	effect	are	required,	confirming	
that	IGOs	will	be	fully	engaged	with	respect	to	the	development	of	regulations	and	with	
respect	to	any	future	amendments	to	the	legislation	that	is	ultimately	passed	by	the	NWT	
Legislative	Assembly.	We	note	that	language	requiring	consultation	around	both	
amendments	to	the	act	and	development	of	regulations	is	included	in	the	Mackenzie	Valley	
Resource	Management	Act	and	could	provide	a	model	for	language	to	be	included	in	the	bills.		
	
Bill	34—Mineral	Resources	Act	
	
Tłı̨chǫ	Government	has	no	specific	comment	on	the	Mineral	Resources	Act	that	require	the	
attention	of	SCEDE	as	it	reviews	this	draft	legislation.	Tłı̨chǫ	Government	does	emphasize,	
however,	that	many	of	the	key	aspect	of	this	legislation—including	the	operationalization	of	
benefits	agreements	and	issues	around	access	to	land	and	notification	of	staking—will	be	
further	developed	in	the	yet-to-be-drafted	regulations.		These	are	critical	pieces	of	the	
legislative	framework	and,	as	such,	Tłı̨chǫ	Government	emphasizes	its	point	above	that	the	
inclusion	of	a	provisions	in	the	legislation	that	require	IGO	engagement	around	the	
development	of	regulations	under	the	Act	is	imperative.	
	
Tłı̨chǫ	Government	is	continuing	its	review	of	Bill	34	and	looks	forward	to	the	opportunity	
of	appearing	before	and	presenting	to	SCEDE	in	order	to	more	fully	share	its	views	and	
concerns	with	the	Mineral	Resources	Act	and	to	offer	suggestions	to	SCEDE	on	how	this	piece	
of	legislation	could	be	improved	during	the	Standing	Committee’s	review.	
	
Bill	38—Protected	Areas	Act	
	
Tłı̨chǫ	Government	encourages	SCEDE	to	consider	the	important	role	of	the	renewable	
resource	boards	established	under	the	modern	land	claim	agreements,	and	specifically	the	
role	of	the	Wek’èezhı̀i	Renewable	Resource	Board	and	its	roles	and	responsibilities	as	set	out	
in	the	Tłı̨chǫ	Agreement.	In	particular,	Tłı̨chǫ	Government	encourages	SCEDE	to	consider	the	
relationship	of	management	boards	established	under	the	Protected	Areas	Act	and	the	fact	
that	a	management	board	may	need	to	consult	or	seek	the	approval	of	a	renewable	resource	
board	where	their	operations	might	overlap.	
	
Tłı̨chǫ	Government	is	continuing	its	review	of	Bill	38	and	looks	forward	to	the	opportunity	
of	appearing	before	and	presenting	to	SCEDE	in	order	to	more	fully	share	its	views	and	
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concerns	with	the	Protected	Areas	Act	and	to	offer	suggestions	to	SCEDE	on	how	this	piece	of	
legislation	could	be	improved	during	the	Standing	Committee’s	review.	
	
Bill	39—Environmental	Rights	Act	
	
Tłı̨chǫ	Government	has	no	specific	comment	on	the	Environmental	Rights	Act	that	require	
the	attention	of	SCEDE	as	it	reviews	this	draft	legislation.	
	
Tłı̨chǫ	Government	is	continuing	its	review	of	Bill	39	and	looks	forward	to	the	opportunity	
of	appearing	before	and	presenting	to	SCEDE	in	order	to	more	fully	share	its	views	and	
concerns	with	the	Environmental	Rights	Act	and	to	offer	suggestions	to	SCEDE	on	how	this	
piece	of	legislation	could	be	improved	during	the	Standing	Committee’s	review.	
	
Bill	44—Forest	Act	
	
Tłı̨chǫ	Government	acknowledges	the	significant	work	that	ENR	has	done	on	the	Forest	Act,	
and	acknowledges	the	significant	improvements	made	to	the	proposed	legislation	between	
the	last	review	by	the	TWG	and	the	introduction	of	Bill	44	in	the	Legislative	Assembly.	Going	
forward,	Tłı̨chǫ	Government	looks	forward	to	an	even	more	cooperative	and	collaborative	
working	relationship	with	ENR,	to	avoid	some	of	the	concerns	around	process	and	
engagement	that	have	been	raised	in	prior	correspondence	and	media	releases.	An	express	
provision	in	the	Forest	Act,	and	indeed	in	all	the	proposed	pieces	of	legislation,	that	affirms	
the	need	for	consultation	and	engagement	with	IGOs	around	regulations	and	future	
amendments	to	the	act,	as	discussed	above,	would	be	an	important	improvement	in	this	
regard.	
	
While	Bill	44	has	taken	significant	steps	to	address	Tłı̨chǫ	Government	concerns,	there	
remain	outstanding	issues	that	we	wish	to	bring	to	SCEDE’s	attention	as	it	reviews	the	
proposed	legislation.	In	particular,	we	note	that	there	is	no	clear	and	express	exemption	
from	permitting	requirements	for	persons	exercising	Aboriginal	and	treaty	rights	under	Part	
5	of	the	FA.	While	s.	36(1)	of	the	Forest	Act	does	state	that	the	issuance	of	a	permit	is	to	be	
“[i]n	accordance	with	any	applicable	land,	resources	and	self-government	agreement	…	
[and]	any	role,	if	any,	given	to	a	renewable	resources	board,”	this	provision,	in	the	view	of	
TG,	does	not	go	far	enough.	SCEDE	should	consider	alternative	wording	that	is	clearer.	
	
Tłı̨chǫ	Government	is	continuing	its	review	of	Bill	44	and	looks	forward	to	the	opportunity	
of	appearing	before	and	presenting	to	SCEDE	in	order	to	more	fully	share	its	views	and	
concerns	with	the	Forest	Act	and	to	offer	suggestions	to	SCEDE	on	how	this	piece	of	
legislation	could	be	improved	during	the	Standing	Committee’s	review.	
	
Conclusion	
	
These	pieces	of	proposed	legislation	are	crucial	steps	in	the	devolution	of	jurisdiction	over	
lands	and	resources	in	the	NWT.	They	present	an	opportunity	for	the	creation	of	true	made-
in-the-North	legislation	that	reflects	the	unique	circumstances	of	our	territory	and	the	
unique	intergovernmental	relationships	that	exist	here.	Tłı̨chǫ	Government	has	worked	
closely	with	GNWT	through	the	TWG	and	IGC	process	as	the	draft	legislation	was	being	
developed	for	entry	into	the	Legislative	Assembly.	Tłı̨chǫ	Government	now	looks	forward	to	
working	with	and	assisting	SCEDE	as	it	discharges	its	important	responsibility	in	reviewing	
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these	bills	and	proposing	amendments	where	required.	We	hope	that	our	comments	above	
are	useful	to	SCEDE	as	it	does	its	work	and	we	look	forward	to	the	opportunity	of	appearing	
before	the	Standing	Committee	to	make	further	submissions	in	the	future.	
	
In	Tłı̨chǫ	Unity,	

	
Grand	Chief	George	Mackenzie	
Tłı̨chǫ	Government	
	
	
Cc.		 Hon.	Bob	McLeod,	Premier	of	the	Northwest	Territories	

Hon.	Wally	Schumann,	Minister	of	Industry,	Tourism	and	Investment	
	 Hon.	Robert	C.	McLeod,	Minister	of	Environment	and	Natural	Resources	

Shaleen	Woodward,	Deputy	Secretary,	Indigenous	and	Intergovernmental	Affairs,	GNWT	
	 Gary	Bohnet,	Principal	Secretary,	Executive	and	Indigenous	Affairs,	GNWT	
	 Mike	Aumond,	Secretary	to	Cabinet,	Executive	and	Indigenous	Affairs,	GNWT	
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First of all, I would like to recognize and congratulate the Northwest Territories for its leadership within 

Canada in enacting the Environmental Rights Act back in 1988. The NWT was the second jurisdiction in 

Canada (after Quebec in 1978) to pass a law recognizing its citizens’ right to live in a healthy 

environment. More than thirty years have passed, and as the Government of the Northwest Territories 

has acknowledged, it is time to renew the law to make it more effective in addressing the environmental 

challenges of the 21st century. 

Much has changed since 1988, both in terms of our knowledge about ecological systems and the 

impacts of human activities upon those systems. Despite international, national and local efforts, the 

diversity and abundance of wild species on Earth continue to decline. Similarly, the impacts of climate 

change continue to accelerate while greenhouse gas emissions continue their steady upwards march. 

Pollution continues to wreak deadly havoc, causing an estimated nine million premature deaths 

annually. The vast majority of these deaths occur in low and middle-income countries. However, Canada 

is not immune to this problem. Health Canada estimates that more than 14,000 Canadians die 

prematurely each year because of exposure to air pollution. It is clear that far stronger steps need to be 

taken if we are to fulfill our solemn responsibility to pass on to our children a world that is as healthy as 

the one we inherited from our parents. 

The past three decades also offer extensive lessons regarding good practices in the implementation of 

the newfound human right to live in a healthy and sustainable environment. This right is now 

constitutionally protected in over 100 countries, included in international treaties ratified by 130 

countries, and embedded in environmental laws in over 100 nations. In total, more than 150 countries 

have legal obligations to respect, protect, and fulfill their citizens’ right to live in a healthy and 

sustainable environment. 

I have read the submission prepared by Professor Lynda Collins of the University of Ottawa. It is a 

comprehensive and compelling document, and I wholeheartedly endorse all of her recommendations 

for improving the NWT Environmental Rights Act through amendments to Bill 39. I urge you to take 

the time to incorporate her recommendations into the revised Act, as the proposed changes would 

bring the NWT in line with current good practices in other nations. 
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If the Northwest Territories wishes to demonstrate more ambitious leadership, then I encourage the 

Government to endorse the vision demonstrated by nations from New Zealand to Ecuador, and be the 

first Canadian territory/province to recognize both our legal responsibility to be stewards of the natural 

world and the rights of nature to be safeguarded from human harm. Recognizing these responsibilities 

and rights would be consistent with Indigenous law, which I believe deserves recognition as one of 

Canada’s three founding legal systems (along with common law and civil law).1 If you are interested I 

would welcome the opportunity to provide draft language for the NWT based on provisions enacted in 

other jurisdictions. 

In a world besieged by a series of man-made environmental crises, this is not the time to merely tinker 

with potentially essential legislation such as the Environmental Rights Act. The gravity of our challenges 

demands a bolder and more ambitious approach to Bill 39. 

Respectfully, 

 

David R. Boyd 

UN Special Rapporteur on human rights and the environment 

Associate Professor of Law, Policy and Sustainability 
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School of Public Policy and Global Affairs 

University of British Columbia 
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1 See John Borrows, 2010. Canada’s Indigenous Constitution. University of Toronto Press. 



Thank you for this opportunity to present my thoughts on Bill 39 the Environmental Rights 

Act. My name is Matilda Becker, I am a PhD student from the University of Oxford in the UK. 

I have been in Yellowknife since September 2018 carrying out fieldwork which has mainly 

involved speaking with geologists about the philosophy behind geological mapping. That is to 

say that the Environmental Rights Act is not related to my research. I am not presenting on 

behalf of a specific organisation, but would like to provide feedback on the Bill 39 within a 

broader context of public democracy and environmental rights. I will also speak to some 

specifics of the Bill.  

I am motivated to provide comment on the Bill since it is a unique and progressive piece of 

legislation within the Canadian jurisdictional context. I believe politics and change is led by 

example, as since the Northwest Territories are one of the few jurisdictions in Canada to have 

an environmental rights act, it is imperative that the best possible example is shown here for 

others to follow suit. This presentation should take me less than 15 minutes.  

In this presentation I present some comments on 1) the procedural aspect of drafting the bill; 

2) the need to identify the right of residents to a healthy environment; 3) the need to define 

what healthy environment, significant harm, and reasonable grounds for concern mean; 4) that 

such definitions are important in ensuring human health; and 5) the need for informational 

access for the public via a registry. My underlying message is that the environmental rights act 

is not primarily about environmental protection, but about protecting residents’ right to a 

healthy environment. The difference is significant and ensuring that this sentiment will be clear 

throughout the Act is imperative for it to be meaningful, robust and effective. 

1) PROCEDURAL NOTES 

I would firstly like to recognise the hard work of the Standing Committee in hearing and 

responding to the publics’ comments on these many pieces of legislation. Your work over these 

weeks is no enviable task. This format of legislative review and deliberative democracy is a 

model that should be praised. I hope it can work to inspire other jurisdictions globally, as 

transparent and inclusive governance is critical in fostering an environment of political trust 

and accountability. The work of concerned residents in engaging with this process has however 

been made much harder by the sometimes piecemeal, mistimed and fragmented nature of 

information sharing, especially in relation to “what we heard” documents and plain language 

summaries. It would also be helpful if government departments could provide the evidence of 

their best-practice reviews, and how these have been incorporated into the bills. Furthermore, 



I would challenge the ability for organisations and publics to deliver comments on the drafting 

of public bills without being named – surely it is in the public interest to know who is informing 

the Territory’s legislative development? Such openness would help Cabinet reach its mandate 

for transparent governance.  

I will now address some specific recommendations for changes and additions to the Bill, which 

I believe will help ensure that the right to a healthy environment is protected. As it stands, the 

ERA is a bucket with holes in, and the Standing Committee has many opportunities to help 

plug those gaps. The largest hole in the ERA is the looseness of terminology, and lack of critical 

definitions. There are two critical definitions that must be included, that of the right to a healthy 

environment, and the meaning of “healthy environment”. 

2) THE NEED TO DEFINE THE RIGHT TO A HEALTHY 

ENVIRONMENT 

First, I ask the Standing Committee to ask Cabinet to include the “right to a healthy 

environment” as a standalone definition in section 1 of the Bill, to help ensure that 

environmental rights are not only reactively enforceable. This is a fundamental component of 

environmental rights acts found globally. Canada is one of only 12 in 192 countries in the 

United Nations not to recognise this right. As a standard-bearer of environmental legislation in 

the country, the Northwest Territories therefore have a key opportunity to lead by example and 

mirror contemporary legal trends. As examples, India, Bolivia, some US states, and New 

Zealand all consider environmental rights as a fundamental pathway for ensuring socio-cultural 

and economic health. May I suggest the Stockholm Declaration of 1972 as a starting point for 

those amending this Act to write an appropriate definition. Other presenters have provided 

other potential definitions in writing, but the Declaration reads: 

Man has the fundamental right to freedom, equality and adequate conditions 

of life, in an environment of a quality that permits a life of dignity and well-

being, and he bears a solemn responsibility to protect and improve the 

environment for present and future generations. 

Note that these sentiments of environmental rights have been poorly reflected by this Bill. 

There is no substantive link made between a healthy environment and human well-being, and 

only cursory attention has been payed to intergenerational environmental rights in the 

preamble. I will return to these points in a moment.  



Thus, without the stand-alone definition of residents’ rights to a healthy environment in Section 

1 of the Bill, my concern is that residents must wait until “significant” environmental harm has 

occurred or is about to occur before they may assert their rights or have them recognised. This 

leads me to my third key point, 

3) THE NEED FOR DEFINITION OF KEY TERMS “HEALTHY 

ENVIRONMENT”, “SIGNIFICANT IMPACT” AND 

“REASONABLE” 

Without these, residents’, organisations’, and governments’ perception of harm will remain 

entirely subjective. This cannot be allowed if consistent and predictable application of this Act 

is to be ensured. The Act must contain substantive definitions of, at a minimum, a “healthy 

environment”. This would provide a legal baseline against which “significant harm” could be 

judged; whilst adding clarity and assurance to any individuals or organisations engaging in 

activity that could cause environmental harm. This is a fundamental rule of law – it must be 

clear and predictable. Similarly, if a definition of “reasonable” grounds cannot be reached, 

having “healthy environment” defined would add a point of relativism for residents to judge if 

their cause for concern may be valid, and indeed any Minister or court investigating. I am not 

a lawyer by training so cannot speak to the exact wording that these definitions should include, 

but a definition of “healthy environment” must be included at a minimum to ensure the Bill’s 

strength and enable it to be understood and effectively implemented.  

4) THE IMPORTANCE OF DEFINITIONS IN ENSURING EQUAL 

ACCESS AND APPLICATION OF THE LAW; AND AVOIDING 

THE EXACERBATION OF EXISTING INEQUALITIES. 

A healthy environment must be recognised as a baseline for a healthy society. Therefore, a 

stand-alone recognition of the right to a healthy environment may help ensure that 

distributional injustices do not emerge or become reinforced amongst the population as a result 

of weakly enforced or imbalanced access to the legislation. If that right is not defined, it relies 

upon the action of the individual to assert their right, which they may not be in a position to 

do. Consider for example non-adults or the severely disabled. There is significant evidence to 

demonstrate that environmental harms are often differentially distributed between populations, 

and that the impact of environmental ills cannot be met with the same resilience by all 

demographics. Additionally, environmental injustices may exacerbate socio-economic 



problems in already vulnerable populations. Peer-reviewed research from around the world 

makes strong links between a) socio-economically deprived people being more likely to live in 

proximity to an environmental hazard; and b) this spatial relationship negatively impacting the 

physical and mental health of those exposed populations. This evidence demonstrates that 

strong environmental rights are important not just for the preservation of environmental health, 

but for reducing social stressors on populations which inevitably have economic consequences. 

I must reiterate that this Bill should not be thought of as a means to protect the environment, 

but as creating a solid foundation of societal wellbeing which has its foundations on a healthy 

environment.  

Therefore, a point of concern lies in Section 8 Investigations, which ensures that only those 

with access to a Commissioner to swear an oath may make an appeal for investigation. May I 

suggest that this requirement is removed, in order to enable those living remotely to access 

their rights easily without disproportionate inconvenience or cost to them? Perhaps a return to 

the previous Environmental Rights Act’s requirement for two adults would be preferable. The 

Act must account for the diversity of the NWT’s residents and communities, and at current it 

does not do so. After all, can Cabinet ensure that a Commissioner of Oaths should be available 

even in the most remote communities? Furthermore, the overbearing ability of the Minister to 

use his or her discretion, a very concerning pattern amongst the new Bills, to decide whether 

or not to proceed with an investigation, undermines the Act’s ability to stand independent of 

politics. May I suggest the inclusion of a subsection under Section 8 “Investigations” that at 

least allows for the appeal of Ministerial decisions?  

Another concern relates to intergenerationality. Whilst it is recognised as important in the 

preamble, certain elements of the Bill undermine it. For example, Section 13 subsection 4 reads 

“it is a complete defence to an action commenced under subsection (1) that the harm caused by 

the defendant’s act or omission is and will remain entirely restricted to lands owned by the 

defendant or to lands in respect of which the owner has expressly authorized the defendant to 

cause the harm.” Authorisation should not be allowed as a complete defence. This allows for 

the intergenerational challenges of dealing with predecessors’ environmental harms to 

continue. It is disappointingly short-sighted.  

I will now turn to point 



5)  The need for informational access by the public through a registry.  

I note how, despite assurances from ENR in their consultation for this Bill, there is no public 

registry to be established. The Aarhus Convention (which I am fully aware Canada is not a 

signatory of) demonstrates the recognised link between public access to information and 

publics’ right to a healthy environment. I quote: 

 “In order to contribute to the protection of the right of every person of 

present and future generations to live in an environment adequate to his or 

her health and well-being, each Party shall guarantee the rights of access to 

information, public participation in decision-making, and access to justice in 

environmental matters”.  

As well as speaking to my previous concerns about access to justice, the Aarhus Convention, 

highlights the importance of information access and public participation as a component in 

protecting environmental rights. It is not enough to legislate for environmental rights and to 

make investigations possible, the inclusion of the public must go beyond investigation as a 

final stage in rights’ protection.  The public must have a portal through which to know about 

decisions made by government relating to the environmental rights act, and should be able to 

post comment on any new policies or legislation that may impact that right. Ontario has such 

a portal, the Environmental Registry of Ontario, which Cabinet and ENR could look to for best-

practice. In this registry, people are able to comment on changes to legislation, any proposed 

or ongoing consultations, and to view government decisions.  

To close my presentation, I’d like to thank the Standing Committee for giving me their time , 

and also for their work ensuring that the NWT’s residents have the opportunity to express their 

opinions on this legislative development.  
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