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STANDING COMMITTEE ON 

ECONOMIC DEVELOPMENT AND ENVIRONMENT 

 

 

REPORT ON THE REVIEW OF BILL 46 – PUBLIC LAND ACT 

 

INTRODUCTION 

Bill 46 – Public Land Act, sponsored by the Honourable Louis Sebert, Minister of 

Lands, was given second reading in the Legislative Assembly and referred to the 

Standing Committee on Economic Development and Environment for review on 

March 12, 2019. Committee is pleased to report on its review of Bill 46 – Public 

Land Act. 

 

Bill 46 repeals and replaces the Commissioner’s Land Act and the Northwest 

Territories Lands Act, the latter of which was inherited by the Government of the 

Northwest Territories (GNWT) from the federal government in 2014, when 

responsibility for Crown lands and resources was devolved to the GNWT.  

 
The Public Land Act applies to all land under the administration and control of the 

Commissioner of the Northwest Territories, including Crown lands formerly 

administered by the federal government. The Act includes responsibility for 

subsurface minerals and resources, and the associated regulations that came to 

the GNWT when the federal Northwest Territories Lands Act, was passed in the 

NWT Legislative Assembly as part of the devolution process.  

 
As part of the GNWT’s ongoing effort to update and renew the federal legislation 

inherited under the devolution initiative, it is anticipated that responsibility for the 

management and administration of mineral resources in the NWT will be 

governed by the Mineral Resources Act which has also been under consideration 

by this Standing Committee as Bill 34. Until that Act receives assent, and the 

appropriate provisions come into force, the provisions contained in the Public 

Land Act, and the existing Mining Regulations created under the Northwest 

Territories Lands Act, will continue to govern mineral resources as a transitional 

arrangement. The provisions governing mineral resources will later be repealed 

from the Public Land Act to coincide with the coming-into-force of the appropriate 

provisions in the Mineral Resources Act, which will also continue the Mining 
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Regulations originally created under the Northwest Territories Lands Act, which 

may be amended at any time by the Commissioner in Executive Council.   

 
The Public Land Act provides general authorities for the administration of various 

interests in public land that was formerly known as Commissioner’s land, and 

crown lands formerly administered by the federal government. The Act does not, 

however, apply to privately owned land or land under the, ownership, 

management or authority of any other government, including Indigenous 

governments. Among other things, the Act: 

 

 Authorizes the Minister to sell or grant public land; 

 Reserves from those grants minerals and interests in minerals, the bed of 

water bodies, the shoreline of any water body if the land is adjacent to 

water, and fishery rights and occupation related to fishing;  

 Authorizes the Minister to issue dispositions of public land, such as 

leases, licences and quarry permits; 

 Authorizes the Minister to require a security deposit as a condition of a 

lease, licence or other disposition and to develop regulations about which 

uses will require securities, the forms of security that are acceptable, and 

how they are calculated; 

 Authorizes the Minister to reserve or withdraw public land and to 

designate land management zones; 

 Provides for the lawful authority to use, possess or occupy public land and 

to set out in regulation the uses and activities that are allowed and are not 

allowed on public land without a disposition or authorization; 

 Includes options to address unauthorized use and occupancy of public 

land; 

 Enables the GNWT to monitor compliance, investigate potential offences, 

and enforce provisions of the Act and regulations; and 

 Provides the authority for an administrative monetary penalty regime to 

discourage contraventions of the Act. 
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BACKGROUND 

Bill 46 – Public Land Act is one of 18 bills introduced by the Government of the 

Northwest Territories in 2019, of which 81 were slated to be reviewed by the 

Standing Committee on Economic Development and Environment. This has 

placed a tremendous strain on the limited resources of the Committee.  It has 

also placed on the Committee an obligation for extensive public consultation, 

within a limited time period, that has left Committee Members feeling challenged 

to give each bill the time and attention it deserves.   

 

Given these circumstances, Committee asked that the GNWT consider 

withdrawing Bill 44 – Forest Act and Bill 46 – Public Land Act with the intention 

that they be reintroduced early in the 19th Legislative Assembly. Committee 

thanks the Government for its agreement to withdraw Bill 44. Unfortunately, 

Committee’s request for the withdrawal of Bill 46 did not meet with similar favour. 

 

THE PUBLIC REVIEW OF BILL 46 

Given the need to proceed with the review of Bill 46, Committee determined to 

make best efforts to complete a thorough review.  As always, Committee invited 

input from stakeholders across the Northwest Territories, including municipal and 

Indigenous governments, and a number of non-governmental organizations.  

 

Committee traveled on Bill 46 from June 24 to 29, 2019, and held public hearings 

in Fort Smith, on the K'atl'odeeche First Nation Reserve in Hay River, and in Fort 

Simpson, Fort Providence, Yellowknife and Inuvik.  

 

Committee received a joint written submission from Alternatives North, Ecology 

North, the Canadian Arctic Resources Committee, the NWT Chapter of the 

Council of Canadians and the Canadian Parks and Wilderness Society. This 

submission is referred to in this report as the “joint NGO (non-governmental 

organizations)” submission. Committee also received written submissions from:  

 

 

                                            
1
 Bill 25 – An Act to Amend the Workers’ Compensation Act; Bill 34 – Mineral Resources Act; Bill 
36 – Petroleum Resources Act; Bill 37 – Oil and Gas Operations Act; Bill 38 – Protected Areas 
Act; Bill 39 – Environmental Rights Act; and Bill 44 – Forest Act. 
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 The Sahtu Secretariat Incorporated;  

 Dehcho First Nations;  

 Yellowknifes Dene First Nation; 

 Mackenzie Valley Land and Water Board;  

 Information and Privacy Commissioner of the Northwest Territories;  

 NWT Food Network;  

 Town of Fort Smith;  

 Town of Hay River;  

 City of Yellowknife;  

 NWT Association of Communities;  

 Independent Environmental Monitoring Agency; 

 Ducks Unlimited Canada; and  

 Mr. N. Kabiri of Hay River. 

 
The written submissions received by Committee are appended to this report. 

Committee wishes to thank everyone who participated in the review of this bill by 

providing a written submission or attending one of the Committee’s public 

hearings. 

 

PUBLIC INPUT AND COMMITTEE RECOMMENDATIONS 

Committee noted a number of themes that emerged from the public submissions 

received on Bill 46.  Each of these themes, identified below, guided Committee in 

its consideration of Bill 46 and shaped the nature of the amendments and 

recommendations proposed by Committee. 

 

Preamble or Purpose Statement 

 
When Committee first reviewed Bill 46, a preamble or purpose statement was 

notable by its absence. Members wondered why other devolution bills contained 

such a provision, which can help to guide the Minister and the courts in 

interpreting the purpose of the legislation, while the proposed Public Land Act did 

not.  This absence was also noted in some of the public submissions Committee 

received:  

 

 Town of Fort Smith – “There appear to be several unresolved 

issues, as well as a lack of clarity regarding the intent and purpose 

of the Act and proposed changes…[S]ince the Act does not contain 
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a defined purpose, the Government will still have considerable 

discretion regarding enforcement of the Act. This may perpetuate, 

amongst other issues, the challenges which municipalities face 

working under the current Acts.” 

 Dehcho First Nations – “There is no preamble. Ideally a preamble 

would acknowledge that while this Act applies to public lands 

outside of the settlement areas, the government is committed to 

working in partnership with Indigenous Governments on land 

management, including planning and administration. Almost all 

other resource management bills, including the Mineral Resources 

Act and Protected Areas Act, have broad commitments and 

principles relating to the balancing of rights and interests and 

shared participation. Not so with the Public Lands Act. There 

should be a preamble committing to uphold legally binding 

agreements, including negotiated land use plans.”  

In her comments to Committee, Grand Chief Gladys Norwegian 

elaborated that the Act “does reflect non-treaty agreements, such 

as Deh Cho Land Use Plan.” She further observed that “[n]othing in 

the bill recommends the polluter-pays principle.”  

 Joint NGOs – “Purpose statements are important guides to 

interpretation by the courts, and communicate the modes of 

conduct of governments and citizens. This Act will have more than 

one purpose, so it is important to describe the multiple purposes. 

The purpose can help bring concepts and principles from the Land 

Use Sustainability Framework into legislation. A purpose can also 

help guide future resource (granular, etc.) development. We 

recommend a purpose statement be added.”   

 The Sahtu Secretariat Incorporated – “A preamble for a statute 

serves an important purpose.  While its provisions may not be 

legally-binding, a preamble often sets out the objectives and 

purposes of the statute.  This would provide guidance and direction 

with respect to the interpretation of the statute, including any vague 

and ambiguous provisions.” 

 

Committee agreed that the Act would benefit from a preamble or purpose 

statement. However, parliamentary procedure constrained the ability of 

Committee to add a preamble.  A preamble, which prefaces a bill, but does not 

form part of the statute itself, tends to be more aspirational in nature and can be 

used to set out the larger principles to which a statute aspires. Because Bill 46 

did not contain a preamble when the principle of the bill was fixed at second 



Report on the Review of  
Bill 46 – Public Land Act  August 19, 2019 

 
Standing Committee on Economic Development and Environment Page 6 of 26 

 

reading, Committee was not at liberty to propose the inclusion of a preamble at 

the Committee stage.  This left Committee with the option to propose a purpose 

statement, which tends to be more practical in its wording.   

 

Committee used the wording provided by the joint NGOs as a starting point for 

developing a motion to amend the bill to include a purpose statement.  

Committee was advised by its Law Clerk that, as a rule of thumb for drafting, 

each provision in the purpose statement should be directly linked to an action or 

authority under the bill. This, for example, made it necessary to remove 

references such as the “sustainable and wise use of…waters” because, while the 

bill provides for setbacks from bodies of water, the administration of waters is 

governed under the Waters Act.   

 

Rule 75(2) of the Rules of the Legislative Assembly require that all amendments 

made to a bill at the Committee stage must have the concurrence of the sponsor 

of the bill. Therefore, in considering possible wording for a purpose statement, 

Committee engaged in discussions with the Department of Lands, in order to 

propose an amendment that would be acceptable to the Minister of Lands.   

Committee thanks the Minister for making his staff available for productive 

discussions during the review of Bill 46 that enabled the Committee to make 

amendments to the bill.  

 

In the clause-by-clause review of Bill 46, Committee noted a distinct perception 

on the part of the Department that its purpose is purely transactional in nature 

and that, in administering public lands, it primarily gives effect to decisions that 

are made through other forums, such as the land and water boards, or by other 

Departments, such as Municipal and Community Affairs. This self-perception 

may, in part, explain the absence of a purpose statement in the Act.   

 

Committee strongly agrees with Dehcho First Nations that the Department of 

Land has a responsibility to respect existing rights and to balance competing 

interests in administering public land for the benefit of all residents of the 

Northwest Territories. Committee Members felt strongly that the purpose 

statement should include a provision noting that one purpose of the Act is “to 

realize economic, social and cultural benefits from the use of public land.” The 

Department was resistant to such wording, suggesting that this objective would 

be difficult to achieve on a disposition by disposition basis.  Committee notes that 

this very wording is found in the Department of Lands Establishment Policy 

24.00, which sets out principles to which the Minister must adhere when directing  
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the Department to carry out its mandate.  These principles are: 

 

1. Land management decision making should recognize and 

respect Aboriginal and Treaty rights, as well as third party land 

interests and legal rights; 

2. Decisions about public land should take into consideration 

ecological, social, cultural, recreational and economic values; 

3. Decisions about land and resources within the NWT should be 

made in an effective and accountable manner and as close as 

practical to the people being served; 

4. Traditional and scientific knowledge should be brought to bear 

in the effective and efficient management of land within the 

NWT; 

5. Land use planning should be a shared responsibility across the 

NWT; 

6. Land management decision-making processes should be clear, 

transparent, consistent and communicated; and 

7. Natural resources should be managed and developed in a 

manner that meets the needs of the present without 

compromising the ability of future generations to meet their 

needs. 

 
Committee believes that the principles articulated in the Department’s 

establishment policy should be reflected in the legislation that it administers and 

that these principles, as worded, are generally consistent with the purpose 

statement the Committee wanted to see in the bill. Committee further believes 

that the failure to capture this wording in the bill represents a missed opportunity 

to more fully align the Department’s mandate with its legislative framework.  

 

Committee moved motion 12, proposing the inclusion of a purpose statement 

containing wording that was acceptable to both Committee Members and the 

Minister of Lands. Committee is pleased that Bill 46 amended to include a 

purpose statement, but feels is falls short of what stakeholders would have liked 

to see and what is captured in the Department’s establishment policy. 

 

More importantly, however, Committee is deeply concerned that the 

Department’s perception of its mandate is not appropriately aligned with that 

mandate, as prescribed by the Premier in Executive Council.  Committee notes 

that the Department has developed a Land Use Sustainability Framework which, 

according to Lands’ website “is a vision document that sets out the GNWT’s 
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thinking about land use in the Northwest Territories. It lays out where we want to 

go as we transition to our new role as a land owner and responsible land 

manager.”   

 

While Committee believes it is important to have a vision about where you want 

to go, it is equally as important to have a road map setting out how you are going 

to get there. In the absence of this, Committee feels strongly that it was 

premature for the Department to bring forward a Public Lands Act that does not 

fully reflect the Department’s mandate or the principles set out in the Land Use 

Sustainability Framework. Accordingly, Committee makes the following 

recommendation:    

 

Recommendation 1 

The Standing Committee on Economic Development and Environment 

recommends that the Minister direct the Department of Lands to develop a 

Land Use Sustainability Framework Implementation Plan that more fully 

incorporates the principles guiding the Department’s mandate, as set out in 

the Department of Lands Establishment Policy.  

This plan should clearly identify actions, and associated time lines, 

required to implement the Public Land Act, including the need for further 

legislative change. It should also clearly and publicly articulate how the 

Department’s guiding principles and those in the Land Use Sustainability 

Framework will inform land administration decisions. 

The Standing Committee further recommends that this work be prioritized 

at the start of the 19th Legislative Assembly, such that it can guide the 

development of a process for engaging key stakeholders regarding the 

continued evolution of public land administration in the Northwest 

Territories. 

Lack of Adequate Consultation 

 
Committee is concerned about the perceived lack of adequate consultation on 

Bill 46, raised by stakeholders, including key stakeholders such as municipal 

governments and Indigenous governments and organizations.  

 

 The Sahtu Secretariat Incorporated – “While the SSI supports the 

enactment of a single statute to administer all public lands in the 
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NWT and the establishment of certain provisions on Bill 46, such as 

its enforcement, administrative monetary penalties and trespass 

provisions, the SSI has a number of deep concerns about Bill 46.”  

These concerns, discussed a length in the SSI submission, include 

the fact that: they had no input into the decision to develop a new 

statute and no input into the legislative proposal; there was no 

working group used to develop bill 46; and that the bill focuses on 

the GNWT’s issues.   

 NWTAC – “We would have hoped that…community interests would 

have been addressed in the Public Land Act but because of lack of 

consultation during the development, those interests are not 

addressed in the Act.” “Although reference was made to planning 

on engaging with community governments in the development of 

this Bill, the “What We Heard Document” states meetings only 

occurred with 1 community government. Nor was any attempt made 

to engage with the NWT Association of Communities. There is too 

much impact on Community Governments by this act for this lack of 

engagement.”  

 Town of Fort Smith – “Municipalities across the territory face 

similar and onerous concerns with regard to managing issues 

around Commissioner’s Land. Many of these issues and concerns 

could have been addressed through changes in the Act, had there 

been appropriate and meaningful engagement with communities in 

the initial drafting of this Act.” 

 Dehcho First Nations – Unlike the bills proposing the new Mineral 

Resources Act and the Protected Areas Act, Bill 46 has not 

provided opportunity for Indigenous Governments to reach 

consensus on the key provisions of the draft legislation through a 

technical working group before being introduced.” 

 

Committee believes that this was another opportunity, missed by the Department 

of Lands, to engage with key stakeholders. This would have allowed the 

Department of Lands to better understand expectations of stakeholders and 

accommodate their concerns with respect to the system of public land 

administration being established in the post-devolution Northwest Territories.  

 

Aboriginal and Treaty Rights   

 
Committee received a submission from the Yellowknives Dene First Nation. This 

letter was received after Committee had concluded its deliberations on the bill. 



Report on the Review of  
Bill 46 – Public Land Act  August 19, 2019 

 
Standing Committee on Economic Development and Environment Page 10 of 26 

 

Nonetheless, Committee wishes to acknowledge its receipt. The letter, which 

notes that the YKDFN is not a party to the devolution agreement, does not have 

a final settlement agreement to date, and did not cede title under Treaty 8, states 

the YKDFN’s position that that “Canada has not given up, nor fulfilled its fiduciary 

duties regarding the “public lands” described in Bill 46 of the Act. These lands 

include our traditional territories which were not Canada’s to transfer, nor 

GNWT’s to take up. Accordingly, any grant or disposition within our territories 

under the proposed Act would be made without authority.”  The letter goes on to 

request changes to the Act, such as the requirement for Indigenous consent over 

dispositions in traditional territories, consistent with the YKDFN’s position.   

 

While the Committee is respectful of and sympathetic to the YKDFN position, it 

notes that the requested amendments to the bill raise larger questions about the 

GNWT’s legitimacy as an administrator of the land than Committee can 

appropriately address within the context of its review.   

 

The Public Land Act provides the authority the Minister of Lands requires to 

withdraw lands that may be subject to a future land, resources or self-

government agreement. Once a settlement is reached, and such agreement will 

have paramountcy over the Public Land Act, regardless of whether this is 

expressly stated in the Act.  However, as pointed out in the SSI submission, this 

fact alone does not absolve the GNWT of the obligation to acknowledge its legal 

obligations within its own legislation, in order to provide greater certainty. 

 

 The Sahtu Secretariat Incorporated – “Since the GNWT has 

responsibility for the administration and control of public lands 

under the Devolution Agreement, it is our view that the GNWT 

would still be bound by these constitutional duties and obligations 

recognized in the Land Claim Agreement or the common law.  

However, it would be beneficial if Bill 46 incorporated those duties 

and obligations in order to provide clarity and certainty to land 

owners and users in the NWT.” 

 
Committee notes inconsistency in how the protections for Aboriginal and treaty 

rights are enshrined in the different devolution-related bills, which does not seem 

to be driven by the nature of the actual bills themselves.  
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The bills sponsored by the Minister of Environment and Natural Resources2 each 

contain three provisions related to Aboriginal and treaty rights:  

 

 The same provision as in clause 3 of Bill 46, which reads “[t]his Act 

is to be interpreted in a manner consistent with the recognition and 

affirmation of existing Aboriginal and treaty rights in section 35 of 

the Constitution Act, 1982, including the duty to consult”; 

 A provision providing that actions authorized by the Act must be 

carried out in accordance with applicable land, resources and self-

government agreements and the applicable role of any bodies 

established pursuant to those agreements; and  

 A provision specifying that, in the event of conflict between a 

provision of the Act and a provision of a land, resources, and self-

government agreement, the provision of the land, resources or self-

government agreement prevails to the extent of the conflict.   

 
Committee can see no obvious reason why the GNWT would extend these 

protections for Aboriginal and treaty rights in some laws and not in others.  

 

Section 2 of the Petroleum Resources Act already contains a standard non-

derogation clause providing that “[n]othing in this Act shall be construed so as to 

abrogate or derogate from any existing aboriginal or treaty rights of the aboriginal 

peoples of Canada under section 35 of the Constitution Act, 1982,” but Bill 36 

adds nothing to further enhance this provision.  Two of the three provisions are 

included in Bill 38 – Mineral Resources Act and all three are absent from Bill 37 – 

An Act to Amend the Oil and Gas Operations Act. In the absence of any 

compelling reason why one or more of these provisions should be excluded from 

a bill, Committee is of the opinion all three should have been included in each of 

the devolution-related bills, and should be included, where missing, in future 

versions of these acts.  

 

Committee notes the following input received on this matter: 

 

 The Sahtu Secretariat Incorporated – “Bill 46 only sets out a non-

derogation provision…In our view, it is not acceptable for Bill 46 to 

simply provide that it is subject to the Land Claim Agreement and, 

therefore, it does not need to integrate key objectives and 

provisions of the Land Claim Agreement.  This approach misses an 
                                            
2
 Bill 38 – Protected Areas Act; Bill 39 – Environmental Rights Act; and Bill 44 – Forest Act. 
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opportunity for this legislation to integrate the objectives and 

provisions of the Land Claim Agreements and other modern land 

claim agreements in the NWT. The integration of Aboriginal and 

treaty rights would have been consistent with the reconciliation of 

those rights within the Canadian Legal Framework.   

For instance, Bill 46 does not direct the GNWT to provide any 

notification to or undertake any consultations with the SSI and other 

Indigenous government and organizations about key land 

administration decisions, including decisions relating to withdrawal 

of public lands and requirements for sufficient security and use of 

security.” 

 Dehcho First Nations – “s 3 provides a standard non-derogation 

clause, which stipulates that the Act must be interpreted in a 

manner consistent with Aboriginal and treaty rights under s 35. This 

does not provide adequate protection on its own. It merely affirms 

the constitutional obligation that the government must follow 

anyway. More explicit references are needed throughout the bill.  

 
Committee is disappointed that the GNWT did not make a better effort to ensure 

consistency both with respect to the inclusion of preambles in all devolution bills 

and the wording of provisions protecting Aboriginal and treaty rights, so that 

these important protections are expressly provided for in all of the devolution 

legislation.  Accordingly, Committee makes the following recommendation: 

 

Recommendation 2 

The Standing Committee on Economic Development and Environment 

recommends that future amendments to the Public Land Act include more 

robust protections for Aboriginal and treaty rights, consistent with and 

improving upon those found in other devolution-related statutes. 

Municipal lands 

 
By far, the vast majority of input received by the Standing Committee concerned 

the management and administration of public land within or adjacent to municipal 

boundaries. The input received from municipal representatives is organized by 

subject matter: 
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Transfer, ownership and control of public land within municipal boundaries  

 Town of Fort Smith – “The Territorial Government controlling the 

ability to lease or sell this property restricts the municipalities’ ability 

to regulate land use planning, management, and development, 

including that of the municipality. This carries several issues; 

improvements on Commissioners Land affect how taxes are 

collected and limit the municipalities’ ability to recover taxes, lack of 

lease-only policies being addressed in the Act which currently seem 

to be handled with an inconsistent approach.” 

 NWTAC – “Community Governments in the NWT have expressed 

concern over the management and disposal of Territorial and 

Commissioner’s Land within their municipal boundaries. We hear 

constant concerns raised that community’s requests for land 

transfers are ignored and yet private sales seem to be occurring. 

Yet we are given to understand that first right of refusal is supposed 

to be provided to community governments within municipal 

boundaries. Communities need to have ownership and regulatory 

control of lands within their municipal boundaries. Community 

Governments cannot effectively take a comprehensive approach to 

land use planning, infrastructure, utilities and zoning without 

appropriate measures in place to protect the community’s 

interests.” 

 Town of Hay River – “The existence of Commissioner's Land 

within Municipalities is a contradiction to the Cities, Towns and 

Villages Act. The Act requires Municipalities to plan for land use 

within Municipal boundaries. If a more senior level of 

government is controlling land interests within Municipal 

boundaries there is potential for diverging ideas for land use 

which places the Municipality in a vulnerable position for 

enforcing its Community Plan. Land governance would benefit 

from the transfer of all Commissioner's land within Municipal 

boundaries to the Municipality. In advocating this approach, we 

acknowledge that such transfer would need to recognize land 

claim processes (in a manner similar to the 2005 MOU) and not 

completely eliminate the role of the territorial government but 

would significantly improve the efficiency of land use planning 

and management within Municipal boundaries.” 

 City of Yellowknife – “On March 27, 2019 the NWTAC reaffirmed 

Resolution RA-19-18-12 – Transfer of Lands to Community 
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Governments to address concerns of municipalities regarding 

territorial land within municipal boundaries. A key point of interest 

for municipalities is the impact that Commissioner’s lands has on 

the ability of municipal governments to develop sustainable 

community plans.”  The Act does not address the transfer of public 

lands to municipal governments; an item of major importance to 

municipal governments for the purposes of community planning, 

certainty of growth and economic development.”   

 City of Yellowknife – “The GNWT does not transfer contiguous 

parcels of land to the City and instead takes an ad hoc approach, 

even in response to requests based on community planning and 

development needs. This approach does not lend to proper 

planning for linear infrastructure such as roads, utilities and other 

municipal services. The City requires certainty of land available for 

the purpose of proper phasing and establishing development 

costs.” 

 City of Yellowknife – “City Council recently established Goals and 

Objectives for 2019-2022 and specifically prioritized strategic land 

development and increased growth of development 

opportunities…It is difficult for the City to achieve these objectives 

without fee simple tenure to public lands within municipal 

boundaries. Under the current regime, the City must apply for 

public lands within the municipal boundary and is often not granted 

the lands as requested.” “The City of Yellowknife is home to close 

to half the population of the NWT, but…only has ownership of 

approximately 9% of the land within the municipal boundary: 1% of 

land within the municipal boundary is vacant and available for 

development.” 

 City of Yellowknife – “A related concern is the ability of municipal 

governments to collect property taxes on public lands that are 

leased. Municipal governments receive grants in lieu of property 

taxes for territorially owned lands. However, once public lands are 

leased, the lessee becomes responsible for payment of property 

taxes. If the lessee defaults on payment of property taxes, 

municipal governments have no ability to collect outstanding taxes, 

specifically, public lands cannot be sold at a tax auction.”  

 City of Yellowknife – “It is the City’s submission that all vacant 

public lands within municipal boundaries which are not subject to a 

reservation or withdrawal pursuant to Sections 10-12 of the 
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proposed Act (such as the Akaitcho Interim Withdrawal) should be 

transferred in fee simple to the municipal government to be 

administered and developed. At the very least, all public lands 

within the municipal boundary should be disposed of only by 

municipal governments and this should be regulated within the 

proposed Act. Doing so will ensure comprehensive community 

plans are respected and adhered to, which cannot be guaranteed if 

other orders of government are directly disposing for purposes that 

they deem appropriate.” 

 Grant Hood, Senior Administrative Officer, Inuvik – 

“Municipalities go through great lengths and expense to develop 

Community Plans under the Community Planning and Development 

Act and, as a result, should be able to administer all the lands 

within its boundaries…[T]he easiest way to correct these 

challenges would be to transfer all public lands within a municipal 

boundary to that Municipality and allow us to control and follow our 

Community Plans in a way that will allow for fiscal responsibility but 

also allow for the proper development of the Municipality.” 

 Kirby Groote, Fort Simpson Chamber of Commerce – “Leased 

land in Fort Simpson is different than elsewhere in the NWT.  

Leased land is next to fee simple title on the island. It is a 

patchwork, like someone threw a dart.  You can’t get mortgage on 

leased land.  Property values are half of what they are on fee 

simple. There is no rhyme or reason. It stymies development.  It is 

outside the land claim area.  It is very important that we get to buy 

our property. We need it fixed here. We know government is aware 

of this problem.  You’ve sold the land on Ingraham Trail. Why can’t 

you sell to us?” 

 
Extending municipal boundaries 

 Town of Fort Smith – “The process of extending municipal 

boundaries is unclear and inhibitory affecting the ability for 

communities to extend their municipal boundaries impeding growth, 

opportunities and future planning.” 

 NWTAC – “There is constant reference to ‘lands within and around 

municipal boundaries’ throughout the discussion documents yet no 

reference to municipal boundaries in the Act or acknowledgement 

of the community governments’ role.”  
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 Town of Hay River – “Hay River advocates for a clear and 

defined approach to the extension of Municipal boundaries. A 

significant quantity of land is located outside of NWT Municipal 

boundaries. When Municipalities face growth scenarios, there 

should be clear guidelines and a defined process for them to 

engage in to seek additional lands outside of Municipal 

boundaries.”  

 

Land Withdrawals 

 Winnie Cadieux, Mayor – Enterprise – “There should be a 

requirement in the Act for consultation with communities on land 

withdrawals, particularly with respect to the potential impacts on 

municipal boundaries.  When the GNWT comes into our community 

boundaries and wants to scoop up lands for their own uses, that is 

just not right. They are consulting with Aboriginal groups, they 

should be consulting with us” 

 City of Yellowknife – “The City of Yellowknife respects the 

GNWT’s longstanding Land Lease Only Policy which reaffirms that 

lands should not be disposed of ‘by way of sale’ while there are 

outstanding Indigenous rights agreements to be concluded so that 

these negotiations are not prejudiced. The City fully agrees with 

ensuring that interim land withdrawals are protected and upheld; 

however, retention by the GNWT of all other public lands does not 

enable coherent planning and community development, and in fact, 

will adversely impact this from occurring.” 

 

Committee acknowledges the negative impact that the GNWT’s land 

administration policies have on orderly municipal growth and development.  It is 

unacceptably paternalistic that the territorial government doles out parcels of 

lands to municipalities on an ad hoc basis, and agreements on land transfers to 

municipalities take more than a decade to implement. Committee also 

acknowledges that Indigenous governments and organizations may have 

concerns about the use of public land by municipalities in areas where rights 

have not been negotiated or settled. 

 

The GNWT must find a way to reconcile the need for municipal growth and the 

growing desire for municipal autonomy with the need to develop a public land 

administration system that appropriately respects Aboriginal and treaty rights.   
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In explaining the devolution process to the people of the Northwest Territories, 

Premier Bob McLeod frequently spoke of the need to “devolve then evolve.” 

Committee is disappointed by how little evolution is evidenced by Bill 46.  

Committee believes the input received on this Bill clearly demonstrates where 

evolution is most needed, which is in the meaningful involvement of Indigenous 

governments and organizations in land administration decision-making, and in 

the transfer of municipal lands to community governments. Committee believes 

that these concerns are only going to grow with time and that resolving these 

concerns will take land administration legislation and practices in the direction 

they need to evolve in future.  

 

Committee believes that it has limited ability to amend Bill 46 to adequately 

address the concerns it has heard, given the need for more extensive 

consultation. Therefore, it makes the following recommendation: 

 

Recommendation 3 

The Standing Committee on Economic Development and Environment 

recommends that the GNWT begin a phase 2 process of consultation on 

further amendments to the Public Land Act, to be completed during the 19th 

Legislative Assembly, that adequately addresses the concerns raised by 

municipalities and Indigenous governments and organizations (IGOs) in 

the review of Bill 46.  A key goal of this consultation should be to find 

practical and meaningful ways to integrate these key stakeholders into the 

public land administration decision-making process, including formalizing 

co-management arrangements with IGOs. 

Committee developed and moved motions 14 and 6, in an effort to address some 

of the concerns raised by municipalities.  Motion 14 adds a new subsection 12.1 

to the Act, which requires the Minister to give notice to a municipal corporation of 

any of the following activities occurring within or adjacent to municipal 

boundaries:  a grant or disposition under section 5; a disposition by way of lease 

or quarry permit under section 5 or 6; any withdrawal of public land under section 

10, after the registration of the withdrawal; and any reservation of public land 

user section 11 or 12.    

 

Committee encouraged the Minister to consider providing advance notice to 

municipalities regarding public land withdrawals that might have an impact on 

future community growth but, citing concerns about the confidentiality of land 
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withdrawals, the Minister did not concur.  For this reason, the motion was drafted 

to only require notice of withdrawals after the registration of the withdrawal.   

 

Motion 6 provides the Minister with regulation-making authority respecting how 

notice will be provided to municipalities in accordance with the Act.  

 

Minister Sebert concurred with both motions. 

 

Public Notice and Public Reporting 

 
In the name of transparency and public accountability, Committee also wanted to 

ensure that the public is kept adequately apprised of decisions made under the 

authority of the Public Land Act.  Committee considered the development of a 

public registry under the Act, but did not have the time to conceptualize how this 

system would work in the context of the Land Titles Office, and the GNWT’s Atlas 

computer system, both of which make public lands information available to the 

public. To address this, Committee moved Motion 13, 7 and 15, which implement 

a dual approach respect to public notice and public reporting.   

 

Motion 13 requires the Minister to make information available on a publicly 

accessible website, related to: dispositions of public land under section 5; 

dispositions of mining rights under section 6; information in respect of the 

requirement to provide security, any reassessment of security, or any application 

of security under section 8; land withdrawals under section 10; and reservations 

of land under sections 11 or 12.  This motion creates an exception for information 

relating to a grant or disposition that has been registered in accordance with the 

requirements of the Land Titles Act, since that information is already made 

public, and motion 7 creates a similar exception that does not require the 

reporting of non-exclusive, temporary dispositions.   

 

Motion 15 requires the Minister to table an annual report in the Legislative 

Assembly which provides public information related to key authorities under the 

Act, which are specified in detail in the motion (see appendix). 

 

Security 

 
Clause 8(1) of Bill 46 provides that the Minister may require security from an 

applicant for or holder of a disposition, or from a prospective assignee or 

transferee of a disposition, “in a form and amount determined in accordance with 

the regulations.”  In light of the legacy of Giant Mine, and the $23 million in costs 



Report on the Review of  
Bill 46 – Public Land Act  August 19, 2019 

 
Standing Committee on Economic Development and Environment Page 19 of 26 

 

incurred by the GNWT3 for its reclamation, Committee had concerns about the 

discretionary nature of the Minister’s authority to require security, and to 

determine the form and amount in accordance with the regulations. This concern 

was echoed by the joint NGOs who also called for mandatory security and who 

noted that “[t]he posting of security can reduce the government’s and taxpayers’ 

liability for restoration of the land, since the holder of a disposition is responsible 

for the full cost of restoration.”  Both Committee and the joint NGOs noted that for 

proposed commercial or industrial uses, security is mandatory4 under the 

Commissioner’s Land Act, except in instances where the assessed value of the 

security is below $1,000.   

 

Committee moved three motions with respect to this section of the bill. Motion 1, 

to which the Minister concurred, inserted wording in subclause 8(1) requiring the 

Minister to ensure that any required security is “sufficient to protect the public 

interest,” thereby establishing a test in the legislation that the Minister must meet 

when determining security.  

 

Motion 2 proposed to add a new subsection 8(1.1) to make security mandatory 

for commercial or industrial purposes, as it currently is under the Commissioner’s 

Land Act.  The Minister declined to concur with this motion noting that, unlike 

mining legislation, the majority of dispositions provided for under the Public Land 

Act are small scale dispositions, such as leases for cabins or recreational uses, 

for which security is not usually necessary.  The Minister expressed concern that 

mandatory security could have the impact of inhibiting economic development by 

dissuading potential applicants for dispositions. He indicated that the Department 

takes a risk-based approach for determining security which is assessed on a 

case-by-case basis, making discretionary security more appropriate under this 

Act.  

 

Subsection 8(5) of Bill 46 requires the holder of a disposition to restore the land 

“to the satisfaction of the Minister” upon termination of a disposition. The joint 

NGOs argued that this subsection needs more explicit language and that 

standards for the restoration, reclamation and remediation of public lands should 

at least be broadly stated in the legislation. “We recommend that the Bill specify 

that the regulations include: That lands are to be restored to the equivalent 

ecological form and function the lands had prior to the disposition and the 

measurability of the sufficiency of reclamation, the application of scientific 

                                            
3
 Government of Canada, Government of the Northwest Territories, Cooperation Agreement 
Respecting the Giant Mine Remediation Project, March 15, 2005.  

4
 Subsection 3.1(1) and (3), Commissioner’s Land Act, R.S.N.W.T. 1988,c.C-11 
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environmental standards, public notice regarding restoration requirements, and 

other such requirements for ecological and cultural restoration of the land.” 

 

Committee discussed this proposal with the Department, and learned that the 

decision to exclude language from the Act specifying the standards for 

restoration was intentional. The Department noted that it may not be possible to 

restore public land to its original “equivalent ecological form and function” which 

requires the sufficiency of restoration to be determined on a case-by-case basis. 

Lands also noted that it does not employ scientists to determine scientific 

standards and that it frequently applies standards as determined by land and 

water boards.  The Department did agree that some of these requirements could 

be addressed in the regulations.  Hence, Committee moved motion 3, which 

proposed to amend subclause 8(5) to require that restoration occur “in 

accordance with the regulations” rather than “to the satisfaction of the Minister.”  

The Minister concurred with this motion.  

 

Finally, the Independent Environmental Monitoring Agency (IEMA) made a 

technically complex submission to the Committee on the subject of security. The 

situation giving rise to the IEMA’s concerns came about because the Wek’eezhii 

Land and Water Board set a global figure for security for a project to deepen one 

of the pits at the Ekati Mine.  

 

This figure did not separate the amount for land-related liabilities, held by the 

Minister of Lands, from those for water-related liabilities, held by the Minister of 

Environment and Natural Resources. The owner increased the financial security, 

but it was refused by the Minister of ENR because it covered some land-related 

matters. In this instance the amount of financial security was not very large but, if 

ENR continues to take this new position on further adjustments and new financial 

security, the risks may grow, putting the environment and taxpayers at some risk.   

 

The IEMA recommended: 

 

 IEMA – “The addition of a new clause to section 8 that would 

include authority enabling land-related securities to be held 

together with water-related securities by the Minister 

responsible for water in the same account. This addition would 

not alter the obligations or authorities of the Minister responsible 

for Lands and they currently relate to administering land-related 

security, but would increase the consistency, predictability and 
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efficiency of how security is established, provided, held and 

utilized.” 

 
Committee was not at liberty to Act on the IEMA recommendation, because it 

does not have the ability to make changes to the Public Land Act, administered 

by the Minister of Lands in a manner that would impact the authority of the 

Minister responsible for the Waters Act (ie. the Minister of ENR). Committee was 

prepared, however, to consider an amendment to the Public Land Act to allow 

the Minister of Lands to enter into an agreement with the Minister of ENR with 

respect to the shared management of land and water securities. Committee was 

advised, however, that this would not have the intended effect, because the 

authority of the Minister to manage securities has been delegated from the 

federal government, by way of a federal delegation instrument, in accordance 

with the Mackenzie Valley Resource Management Act. It would appear that 

federal intervention will be required to resolve the issue raised by the IEMA.  

Accordingly, Committee makes the following recommendation: 

 

Recommendation 4 

The Standing Committee on Economic Development and Environment 

recommends that Ministers of Lands and Environment and Natural 

Resources work with their federal counterparts to find a permanent 

solution to the issue of what financial securities cover, who holds them, 

and in what form, to ensure that NWT taxpayers and the environment are 

fully protected. 

Investigations 

 
Committee received a submission from the Information and Privacy 

Commissioner (IPC) of the Northwest Territories noting that the only clause in the 

bill with the potential to impact directly on the privacy of individuals is subclause 

23(5) which provides that “[f]or the purposes of this section, an inspector shall not 

enter any place designed to be used and being used as a dwelling place except 

with the consent of the occupant or under the authority of a warrant…”  The IPC 

noted that: 

 

 IPC – “[T]his does not protect an individual whose ‘dwelling 

place’ was not designed as a dwelling place. It is very 

conceivable that an individual working on a remote work site on 

public lands might be both working and living in a space 



Report on the Review of  
Bill 46 – Public Land Act  August 19, 2019 

 
Standing Committee on Economic Development and Environment Page 22 of 26 

 

designed not as a dwelling, but for work purposes. Similarly, it is 

conceivable that the individual in such a case might be using a 

single computer for both personal and work purposes. In these 

cases, the individual’s personal belongings and files would be 

subject to all of the investigative processes described in 23(2) 

and expose personal information to the inspector that is 

completely unrelated to the purposes of the Act.” 

 
The IPC recommended that the words “designed to be used and” be removed 

from subclause 23(5) to prevent an inspector from conducting an inspection of a 

place being used as a dwelling place, even if it was not designed for that 

purpose.  Committee agreed with this recommendation and moved motion 5 to 

amend the bill accordingly.  The Minister concurred with this amendment. 

 

Wetlands 

 
Committee received input from Ducks Unlimited Canada (DUC), the joint NGOs 

and the Dehcho First Nations pointing out that wetlands are a critical component 

of the NWT ecosystem that does not appear to have been addressed in Bill 46. 

Submissions suggested that clauses 14 and 15 be amended to include 

references to wetlands and that Bill 46 include the definition of “wetlands” 

developed by the National Wetland Working Group in 1998.5   

 

Clauses 14 and 15 are both contained in the section of the Act that deals with 

reservations from grants. The fact that water is not an object with fixed boundary, 

creates challenges in law with respect to defining its borders. Clause 14, which 

provides that the bed below the ordinary high water mark of a body of water is 

reserved to the Commissioner and not available for disposition, is not intended to 

protect the water, but rather to define the boundaries of the adjacent land. Clause 

15 provides that a grant or disposition does not convey an exclusive right or 

privilege with respect to water crossing public land. This ensures that no 

disposition holder is authorized to damn, divert or monopolize water within, 

bordering or passing through the land. While these provisions reference water, 

they are not intended to protect water, but rather to assist in delineating parcels 

of public land.   

 

                                            
5
“Wetland: land that is saturated with water long enough to promote wetland or aquatic processes 
as indicated by poorly drained soils, hydrophytic vegetation and various kinds of biological 
activity which are adapted to a wet environment.” 
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In consultation with Committee’s Law Clerk, Committee determined that the 

Public Land Act is not the appropriate legislation under which to attempt to 

include protection of wetlands. Committee recognizes the importance of wetlands 

to the NWT ecosystem, and encourages those who are interested their protection 

to work with the Department of ENR to determine the appropriate legislation 

under which such protections could be put into effect. 

 

Regulations 

 
Committee heard from a number of stakeholders who provided concrete input 

about what should be contained in the regulations pursuant to the Public Land 

Act and about their desire to participate in the development of those regulations. 

A number of stakeholders shared Committee’s view that too much of the detail of 

Bill 46 was left to the regulations and should have been included in the bill. 

 

 Joint NGOs – “As with other pieces of legislation in front of 

SCEDE, the list of matters which may be dealt with by regulation is 

excessive. This can defeat the need for a clear, consistent and 

accountable public land management system as it leaves too much 

discretion and detail in the hands of Cabinet and the Minister... 

[C]learly more significant powers should be overseen and 

controlled by the legislature. [T]he signing organizations would like 

to be involved in the development of the regulations for this Act, 

and would like reasonable notice when such regulations are being 

developed including the ability to comment on draft regulations and 

to receive a written response.” “We support the previously started 

positions of Indigenous governments and relevant co-management 

bodies for their involvement in regulation-making for post-

devolution legislation including this Bill.” 

 Mackenzie Valley Land and Water Board – “In 2017, the Boards 

supported the GNWT’s recommended actions to clarify types of 

land tenure instruments and when they would be required…[T]hese 

actions would help clarify eligibility requirements under section 18 

of the Mackenzie Valley Land Use Regulations [s. 18 – Eligibility for 

a permit], particularly for land-use operations that require non-

exclusive use and temporary occupancy. The Boards would like to 

re-iterate this comment and look forward to the development of the 

regulations that will support these actions.” 

 NWTAC – “Participation by community governments is crafting of 

regulations is absolutely critical.” 
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 The Sahtu Secretariat Incorporated – “The SSI maintains that the 

Sahtu Dene and Metis must have a substantive role in the 

development of regulations under Bill 46 in a manner consistent 

with the operation of the Working Group with respect to the 

development of Bill 34 [Mineral Resources Act] and the other 

resource management bills. It is not good enough for the GNWT to 

simply consult with the Sahtu Dene and Metis about the draft 

regulations.”  

 Dehcho First Nations – “This section provides sweeping powers 

to the Commissioner on the recommendation of the Minister to 

make regulations on virtually every aspect of land use or 

occupancy on public lands. No mechanisms for shared regulatory 

development are considered, meaning that the GNWT will have 

significant power to regulate all public lands, including areas with 

interim land measures agreements and land use plans.” “The 

difficulty with such broad regulation-making power is that the Bill 

itself contains sparse protections and leaves it to the government to 

fill in the gaps at a later day.  The GNWT will be able to unilaterally 

develop regulations and it is unclear what if any consultations will 

take place during this process.  This aspect of the Bill completely 

fails to balance or consider other competing interests, including 

those of Indigenous Governments.”  

 NWT Food Network – “Our main comment on the Act is that it is 

light on specific regulations regarding different land use activities, 

agriculture in particular.  Our understanding is that this detail will be 

accomplished through follow-up regulation rather than in the Act 

itself. Without this clarity, it is hard to judge what this Act means for 

growers and the agriculture sector in general.  As the GNWT 

moves forward, we ask that the NWT Food Network be involved in 

the development of these further regulations related to the Act.  

 
Committee strongly believes that municipalities and Indigenous governments and 

organizations and the general public must be engaged by Lands in a meaningful 

way in the drafting of future legislative amendments and in the development of 

the regulations flowing from the Public Land Act.  

 

Committee moved motion 16, which would have required the GNWT to publicize 

proposed regulations in the Northwest Territories Gazette.  Committee realizes 

that this approach to consultation on proposed regulations is not ideal, but it 
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would at least afford an opportunity for those who are interested to provide 

comment to the Minister before draft regulations are finalized.  

 

Motion 16 was carried, but the Minister did not concur.  Therefore, Bill 46 was not 

amended to include this requirement. Consistent with recommendation 1, 

Committee, therefore, makes the following recommendation: 

 

Recommendation 5 

The Standing Committee on Economic Development and Environment 

recommends that the Department of Lands make a commitment to amend 

the regulations flowing from the Public Land Act in meaningful 

consultation with, and the participation of, interested Indigenous 

governments and organizations and the general public, in accordance with 

a timeline set out in a Land Use Sustainability Framework Implementation 

Plan. 

 

CLAUSE-BY-CLAUSE REVIEW OF THE BILL 

The clause-by-clause review of Bill 46 was held on August 14, 2019.  During the 

clause-by-clause review of Bill 46, Committee moved sixteen amending motions, 

of which the Minister concurred with 14. Four of these motions6 corrected drafting 

errors or improved the readability of the bill.  Appendix 1 sets out the motions that 

Committee moved with respect to Bill 46.  

 

CONCLUSION 

Committee thanks Minister Sebert for his concurrence with the majority of 

Committee’s amending motions and thanks the Minister and his officials for their 

appearance before the Committee.  Committee again thanks everyone involved 

in the review of Bill 46.  

 

In closing, Committee wishes to reiterate its disappointment that the GNWT 

decided to move forward with Bill 46 against Committee’s wishes. Committee 

believes that Bill 46 – Public Land Act is fundamentally flawed, and while the 

                                            
6
 Motions 4, 9, 10 and 11. 
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amendments made by Committee have served to improve the bill, they do not 

address the bill’s fundamental failings.  Committee will leave the last word on Bill 

46 to the Dehcho First Nations,  

 

 Dehcho First Nations – “Bill 46 seeks to combine the Northwest 

Territories Lands Act and the Commissioner’s Land Act under one 

territorial land management regime.  Unfortunately the Bill was not 

co-drafted with Indigenous Governments, and fails to bring forward 

provisions that support shared decision-making, joint management, 

or integrate negotiated land use planning regimes.  In short, the Bill 

fails to protect Aboriginal and Treaty rights and does not respect 

the role of Indigenous Governments or land use planning boards.  It 

fails to reflect the collaborative approach to land and resource 

management that the GNWT promised to deliver.” 

 

This concludes Committee’s review. 
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APPENDIX 1 
 
 

AMENDING MOTIONS 



MOTION MOTION

PUBLIC LAND ACT LOI SUR LES TERRES PUBLIQUES

That clause 8 of Bill 46 be amended by deleting
subclause (1) and substituting the following:

Il est proposé que l’article 8 du projet de loi 46
soit modifié par suppression du paragraphe (1) et
par substitution de ce qui suit :

Posting of
security

8. (1) The Minister may, in accordance with the
regulations, require that an applicant for a disposition,
the holder of a disposition or a prospective assignee or
transferee of a disposition under this Act provide and
maintain security with the Minister in an amount and
manner that the Minister determines to be sufficient to
protect the public interest.

8. (1) Le ministre peut, conformément aux
règlements, exiger du demandeur ou titulaire de
l’aliénation, ou l’éventuel cessionnaire ou destinataire
du transfert d’une aliénation en application de la
présente loi qu’il lui fournisse et maintienne une
garantie d’un montant et selon la façon que le ministre
estime être appropriés à la protection de l’intérêt
public.

Dépôt d’une
garantie

1

BILL 46 - COMMITTEE MOTION 1



MOTION MOTION

PUBLIC LAND ACT LOI SUR LES TERRES PUBLIQUES

That clause 8 of Bill 46 be amended 
(a) by adding the following after

subclause (1):

Il est proposé que l’article 8 du projet de loi 46
soit modifié par :

a) insertion, après le paragraphe (1) de ce
qui suit :

Mandatory
security

(1.1)  Notwithstanding subsection (1), the Minister
shall, in accordance with the regulations, require that
an applicant for, holder of, or prospective assignee or
transferee of a disposition for a commercial or
industrial use, provide and maintain security with the
Minister in an amount and manner that the Minister
determines to be sufficient to protect the public
interest.

(1.1) Malgré le paragraphe (1), le ministre,
conformément aux règlements, exige du demandeur ou
titulaire de l’aliénation, ou l’éventuel cessionnaire ou 
destinataire du transfert d’une aliénation à des fins
commerciales ou industrielles, qu’il lui fournisse et
maintienne une garantie d’un montant et selon la façon
que le ministre estime être appropriés à la protection
de l’intérêt public. 

Garantie 
obligatoire

(b) in subclause (2), by striking out "to
which this section applies" and
substituting "for which security is
required under subsection (1) or (1.1)";

(c) in subclause (3), by striking out
"subsection (1)" and substituting
"subsection (1) or (1.1)";

(d) in subclause (5), by striking out "to
which this section applies" and
substituting "for which security is
required under subsection (1) or (1.1)";
and

(e) in that portion of subclause (6)
preceding paragraph (a),  by striking
out "subsection (1)" and substituting
"subsection (1) or (1.1)".

b) suppression de «à laquelle le présent
article s’applique», au paragraphe (2),
et par substitution de «pour laquelle la
garantie est exigée en vertu du
paragraphe (1) ou (1.1)»;

c) suppression de «du paragraphe (1)», au
paragraphe (3),  et par substitution de
«du paragraphe  (1) ou (1.1)»;

d) suppression de «à laquelle le présent
article s’applique», au paragraphe (5),
et par substitution de «pour laquelle la
garantie est exigée en vertu du
paragraphe (1) or (1.1)»;

e) suppression de «du paragraphe (1)», au
passage introductif du paragraphe (6),
et par substitution de «du
paragraphe (1) ou (1.1)".

1

BILL 46 - COMMITTEE MOTION 2



MOTION MOTION

PUBLIC LAND ACT LOI SUR LES TERRES PUBLIQUES

That subclause 8(5) of Bill 46 be amended by
striking out "to the satisfaction of the Minister" and
substituting "in accordance with the regulations".

Il est proposé que le paragraphe 8(5) du projet
de loi 46 soit modifié par suppression de «à la
satisfaction du ministre» et par substitution de
«, conformément aux règlements».

1

BILL 46 - COMMITTEE MOTION 3



MOTION MOTION

PUBLIC LAND ACT LOI SUR LES TERRES PUBLIQUES

That paragraph 13(c) of Bill 46 be deleted and
the following substituted:

Il est proposé que l’alinéa 13c) du projet de
loi 46 soit supprimé et remplacé par ce qui suit :

(c) to the boundary line between the
Northwest Territories and any of
Nunavut, Yukon, Alberta, British
Columbia or Saskatchewan.

c) de la ligne de démarcation entre les
Territoires du Nord-Ouest et l’un ou
l’autre des provinces ou territoires
suivant : Nunavut, Yukon, Alberta,
Colombie-Britannique ou Saskatchewan.
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MOTION MOTION

PUBLIC LAND ACT LOI SUR LES TERRES PUBLIQUES

That subclause 23(5) of Bill 46 be amended by
striking out "designed to be used and being used"
and substituting "being used". 

Il est proposé que le paragraphe 23(5) du projet
de loi 46 soit modifié par suppression de «conçu et
utilisé» et par substitution de «utilisé».

1
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MOTION MOTION

PUBLIC LAND ACT LOI SUR LES TERRES PUBLIQUES

That Bill 46 be amended by adding the
following after paragraph 59(f):

Il est proposé que le projet de loi 46 soit modifié
par insertion, après l’alinéa 59f), de ce qui suit :

(f.1) respecting the provision of notice to
munic ipa l  corpora t ions  under
section 12.1;

f.1) régir l’avis donné aux corporations
municipales en vertu de l’article 12.1;

1
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MOTION MOTION

PUBLIC LAND ACT LOI SUR LES TERRES PUBLIQUES

That Bill 46 be amended by adding the
following after paragraph 59(g):

Il est proposé que le projet de loi 46 soit modifié
par insertion, après l’alinéa 59g), de ce qui suit :

(g.1) prescribing exempt dispositions for the
purpose of section 6.1;

g.1) prévoir les aliénations exclues de
l’application de l’article 6.1;

1
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MOTION MOTION

PUBLIC LAND ACT LOI SUR LES TERRES PUBLIQUES

That Bill 46 be amended by adding the
following after paragraph 61(f):

Il est proposé que le projet de loi 46 soit modifié
par insertion, après l’alinéa 61f), de ce qui suit :

(f.1) respecting the restoration of land to
which section 8 applies, including the
standard to which land must be restored;

f.1) régir les remises en état des terres
auxquelles l’article 8 s’applique,
notamment la norme selon laquelle les
terres doivent être remises en état;

1
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MOTION MOTION

PUBLIC LAND ACT LOI SUR LES TERRES PUBLIQUES

That Bill 46 be amended in each of
subclauses 65(1) and (2) by striking out "land that
become public land" and substituting "land that
becomes public land".

Il est proposé que le projet de loi 46 soit modifié
par suppression de «avant l’entrée en vigueur de la
présente loi», aux paragraphes 65(1) et (2), et par
substitution de «à l’entrée en vigueur de la présente
loi».

1
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MOTION MOTION

PUBLIC LAND ACT LOI SUR LES TERRES PUBLIQUES

That clause 66 of Bill 46 be amended by
striking out "land under that Act become public land"
and substituting "land under that Act becomes public
land".

Il est proposé que l’article 66 du projet de loi 46
soit modifié par suppression de «avant que les terres
territoriales en vertu de la Loi sur les terres
territoriales (Canada) ne deviennent des terres
publiques» et par substitution de «avant que certaines
terres territoriales en vertu de la Loi sur les terres
territoriales (Canada) ne deviennent des terres
publiques».
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MOTION MOTION

PUBLIC LAND ACT LOI SUR LES TERRES PUBLIQUES

That clause 67 of Bill 46 be amended by
striking out "certain federal real property under that
Act become public land" and substituting "certain
federal real property under that Act becomes public
land".

Il est proposé que l’article 67 du projet de loi 46
soit modifié par suppression de «avant que les terres
territoriales en vertu de la Loi sur les immeubles
fédéraux et les biens réels fédéraux (Canada) ne
deviennent des terres publiques» et par substitution
de «avant que certains biens réels fédéraux en vertu de
la Loi sur les immeubles fédéraux et les biens réels
fédéraux (Canada) ne deviennent des terres
publiques».

1
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MOTION MOTION

PUBLIC LAND ACT LOI SUR LES TERRES PUBLIQUES

That Bill 46 be amended by adding the
following after clause 2:

Il est proposé que le projet de loi 46 soit modifié
par insertion, après l’article 2, de ce qui suit :

Purpose 2.1. The purpose of this Act is to provide a framework
for the administration of public land in the Northwest
Territories, in accordance with the following
principles:

(a) administration of public land should be
efficient and effective;

(b) administration of public land should be
done in a responsible manner on behalf
of the people of the Northwest
Territories;

(c) administration of public land should take
into account, where appropriate, the
interests and concerns of stakeholders,
Ind igeno u s  g o v e r nmen t s  a nd
organizations, municipalities and affected
governments;

(d) administration of public land should
reflect balanced decision-making with
respect to the grant or disposition of
public land;

(e) administration of public land should
provide for regular and transparent
disclosure of information to the public;

(f) administration of public land should
encourage responsible stewardship of
public land.

2.1. La présente loi vise à fournir un cadre à
l’administration des terres publiques dans les
Territoires du Nord-Ouest, conformément aux
principes suivants :

a) l’administration des terres publiques
devrait être efficiente et efficace;

b) l’administration des terres publiques
devrait se faire de façon responsable au
nom de la population des Territoires du
Nord-Ouest;

c) l’administration des terres publiques
devrait tenir compte, le cas échéant, des
intérêts et inquiétudes des intervenants,
des gouvernements et organisations
autochtones, des municipalités et des
gouvernements affectés;

d) l’administration des terres publiques
devrait refléter une prise de décision
équilibrée en ce qui concerne les
concessions ou aliénations de terres
publiques;

e) l’administration des terres publiques
devrait permettre une divulgation
régul iè re  e t  t ransparente  de
renseignements au public;

f) l’administration des terres publiques
devrait encourager la gérance
responsable de terres publiques.

Object

1
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MOTION MOTION

PUBLIC LAND ACT LOI SUR LES TERRES PUBLIQUES

That Bill 46 be amended by adding the
following after clause 6:

Il est proposé que le projet de loi 46 soit modifié
par insertion, après l’article 6, de ce qui suit :

Minister to
provide
information

6.1. (1) The Minister shall make available in a timely
manner on a website maintained by the Department
responsible for the administration of this Act

(a) information in respect of any disposition
of public land under section 5, other than
those excluded by regulation;

(b) information in respect of any disposition
of mining rights under section 6;

(c) information in respect of any requirement
to provide security, any reassessment of
security, or any application of security
under section 8;

(d) information in respect of any withdrawal
of public land under section 10; and

(e) information in respect of any reservation
of public land under section 11 or 12.

6.1. (1) Dans les meilleurs délais, le ministre affiche
sur un site Web géré par le ministère responsable de
l’administration de la présente loi les renseignements
suivants :

a) les renseignements concernant
l’aliénation de terres publiques au titre de
l’article 5, autres que ceux exclus par
règlement;

b) les renseignements concernant
l’aliénation de droits miniers au titre de
l’article 6;

c) les renseignements concernant toute
exigence de fournir une garantie, tout
réexamen de garantie, ou toute demande
de garantie au titre de l’article 8;

d) les renseignements concernant la
soustraction de terres publiques au titre
de l’article 10;

e) les renseignements concernant toute
réserve de terres publiques au titre de
l’article 11 ou 12.

Affichage de
renseigne-
ments

Exception (2) Subsection (1) does not apply to any grant or
disposition that has been registered in accordance with
the requirements of the Land Titles Act.

(2) Le paragraphe (1) ne s’applique pas aux
concessions et aliénations qui ont été enregistrées
conformément aux exigences de la Loi sur les titres de
biens-fonds.

Exception

1
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MOTION MOTION

PUBLIC LAND ACT LOI SUR LES TERRES PUBLIQUES

That Bill 46 be amended by adding the
following after clause 12:

Il est proposé que le projet de loi 46 soit modifié
par insertion, après l’article 12, de ce qui suit :

Notice Avis

Notice to
municipal
corporation

12.1. The Minister shall, in accordance with the
regulations, provide notice to a municipal corporation
of any of the following, if they will occur within or
adjacent to the boundaries of the municipality:

(a) a grant of public land under section 5;
(b) a disposition by way of lease or quarry

permit under section 5 or 6;
(c) any withdrawal of public land under

section 10, after the registration of the
withdrawal;

(d) any reservation of public land under
section 11 or 12.

12.1. Le ministre donne avis à une corporation
municipale, conformément aux règlements, des
éléments suivants, s’ils surviendront dans les limites
de la municipalité ou dans un lieu adjacent aux limites
de celle-ci :

a) une concession de terres publiques au
titre de l’article 5;

b) une aliénation par bail ou permis
d’exploitation de carrière au titre de
l’article 5 ou 6;

c) après l’enregistrement de toute
soustraction de terres publiques au titre
de l’article 10;

d) toute réserve de terres publiques au titre
de l’article 11 ou 12.

Avis à une
corporation
municipale

1
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MOTION MOTION

PUBLIC LAND ACT LOI SUR LES TERRES PUBLIQUES

That Bill 46 be amended by adding the
following immediately before clause 53:

Il est proposé que le projet de loi 46 soit modifié
par insertion, immédiatement avant l’article 53, de
ce qui suit :

Annual
report

52.1. (1) The Minister shall, within four months after
the end of each fiscal year, cause to be prepared an
annual report with respect to the administration of this
Act during that fiscal year, including

(a) the number of grants under
subsection 5(1);

(b) the number and type of dispositions
under subsection 5(1);

(c) the number of dispositions under
paragraph 6(1)(a);

(d) the royalties received under
paragraph 6(1)(b);

(e) a summary of security managed during
the fiscal year under section 8, including

(i) any assessment of security under
subsection 8(1),

(ii) any reassessments of security under
subsection 8(3), and

(iii) any application of security under
subsection 8(6);

(f) any withdrawals of public land under
section 10;

(g) any reservations of public land under
section 11 or 12; and

(h) a summary of inspection and
enforcement activities carried out during
the fiscal year, including

(i) any notices of violation issued
under section 38 and the penalties
assessed,

(ii) any reviews requested under
section 43,

(iii) any correction or cancellation under
section 44,

(iv) any reviews conducted by the
Minister under section 46, and

52.1. (1) Dans les quatre mois de la fin de chaque
exercice, le ministre fait préparé un rapport annuel
concernant l’administration de la présente loi au cours
de cet exercice, qui comprend :

a) le nombre de concessions au titre du
paragraphe 5(1);

b) le nombre et le type d’aliénations au titre
du paragraphe 5(1);

c) le nombre d’aliénations au titre de
l’alinéa 6(1)a);

d) le redevances reçues en vertu de
l’alinéa 6(1)b);

e) un résumé des garanties gérées lors de
l’exercice en vertu de l’article 8,
notamment :

(i) les examens des garanties au titre du
paragraphe 8(1),

(ii) les réexamens des garanties au titre
du paragraphe 8(3),

(iii) les utilisations des garanties au titre
du paragraphe 8(6);

f) les soustractions de terres publiques au
titre de l’article 10;

g) les réserves de terres publiques au titre de
l’article 11 ou 12;

h) un résumé des activités d’inspection et
d’exécution réalisées au cours de
l’exercice, notamment :

(i) les procès-verbaux dressés en vertu
de l’article 38 ainsi que les pénalités
évaluées,

(ii) les révisions demandées en vertu de
l’article 43,

(iii) les corrections ou annulations au
titre de l’article 44,

(iv) les révisions menées par le ministre
au titre de l’article 46,

Rapport
annuel

1
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(v) the recovery of any penalties under
section 50.

(v) les recouvrements de pénalités au
titre de l’article 50.

Tabling of
report

(2) The Minister shall cause the annual report
prepared under subsection (1) to be laid before the
Legislative Assembly at the earliest opportunity.

(2) Dans les meilleurs délais, le ministre fait
déposer le rapport annuel préparé en vertu du
paragraphe (1) devant l’Assemblée législative.

Dépôt du
rapport

2



MOTION MOTION

PUBLIC LAND ACT LOI SUR LES TERRES PUBLIQUES

That Bill 46 be amended by adding the
following after clause 61:

Il est proposé que le projet de loi 46 soit modifié
par insertion, après l’article 61, de ce qui suit :

Publication of
proposed
regulations

61.1. (1) A copy of each regulation that the
Commissioner on the recommendation of the Minister,
or the Commissioner in Executive Council, as the case
may be, proposes to make under this Act shall be
published in the Northwest Territories Gazette, and a
reasonable opportunity shall be afforded to interested
persons to make representations to the Minister in
respect of the proposed regulations.

61.1. (1) Les projets de règlement que le commissaire
sur la recommandation du ministre, ou le commissaire
en Conseil exécutif, selon le cas, se propose de prendre
en vertu de la présente loi sont publiés dans la Gazette
des Territoires du Nord-Ouest; les intéressés se voyant
accorder la possibilité raisonnable de présenter au
ministre leurs observations à cet égard. 

Publication de
projets de
règlement

Single
publication
required

(2) No proposed regulation need be published
more than once under subsection (1), whether or not it
is altered or amended after such publication as a result
of representations made by interested persons as
provided in that subsection.

(2) Les projets déjà publiés en application du
paragraphe (1), n’ont pas à l’être de nouveau, qu’ils
aient été modifiés ou non à la suite des observations
présentées par les intéressés.

Publication
unique

Exception (3) Subsection (1) does not apply to any
regulation continued under section 62 of this Act.

(3) Le paragraphe (1) ne s’applique pas aux
règlements maintenus en vertu de l’article 62 de la
présente loi.

Exception

1
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Bill 46 – Public Land Act 

Submission to the Standing Committee on Economic Development and Environment 
Date of submission:  July 5, 2019 

Joint submission by: 

 Alternatives North (www.alternativesnorth.ca )

 Ecology North (www.ecologynorth.ca )

 Canadian Arctic Resources Committee (CARC) (www.carc.org )

 Council of Canadians – NWT Chapter (https://cocnwt.wordpress.com ), and

 Canadian Parks and Wilderness Society – NWT Chapter (www.cpawsnwt.org)

These groups have a variety of social, economic and environmental mandates.  All 

groups have an interest in improving the Public Land Act according to their 
mandates.  Since there are many aspects that overlap, they have joined together 

on this submission.  A description of each groups is included in Appendix 1. 

Overview:  This bill needs substantive modifications. 

Key Positive Elements 

 combines Commissioner’s Land Act (CLA) and the Northwest Territories
Lands Act (NWTLA) which helps simplify the regime and provide clarity and
consistency

 transfers investigative powers to determine unlawful use of land from the

Minister to inspectors, which is an appropriate delegation of investigative and

decision-making powers

 levying of administrative penalties with a view to promoting compliance as

opposed to extracting punishment is reasonable as it is summary, quick and

inexpensive compared to prosecutions

Summary of Key Recommendations 
 include purpose statement

 mandatory financial security requirement
 broad statement of restoration requirements

 require public notice of dispositions and grants, including to Indigenous and
community governments

 provision for public to comment on proposed dispositions/grants in advance

 establish and publicize a public lands registry
 adding wetlands to reservations from grants

 some direction on development of granular resources

Introduction 

Received by the Office of the Clerk
July 5, 2019

http://www.alternativesnorth.ca/
http://www.ecologynorth.ca/
http://www.carc.org/
https://cocnwt.wordpress.com/
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We note that the GNWT background materials for this Bill are very confusing.  They 

are mostly based on maintaining both the CLA and the NWTLA, rather than 

combining them, so it makes comparisons to Bill 46 very difficult.  This is 

disappointing and does not allow for good public engagement.  We recommend 

greater attention by Lands in producing suitable public engagement materials on 

any future bills and not changing course midstream with a Bill that does not reflect 

what the public was originally consulted on.  The plain language materials should 

match what is in the bill. 

 

We understand that this initiative was intended only to address current, near-term 
operational needs and issues, rather than being a larger-scope review.  That said, 

one of the stated purposes was “Advancing post-devolution vision for an 
integrated land and resource management regime.”  Even without a large 
scope review, this primary purpose needs to be reflected in the Act.  And at 

minimum the Act needs to ensure transparency, public engagement, and the ability 
to respond to 21st century risks to fragile northern ecosystems.    

 
 

Key Issues for SCEDE to address 
 
 

Purpose 
There is no overall purpose section or statement. Purpose statements are important 

guides to interpretation by the courts, and communicate the modes of conduct of 
governments and citizens. This Act will have more than one purpose, so it is 
important to describe the multiple purposes. The purpose can help bring concepts 

and principles from the Land Use Sustainability Framework into legislation. A 
purpose can also help guide future resource (granular, etc.) development. 

 
We heard at the Yellowknife hearing that it is unlikely a purpose statement can be 
added at this stage.  We believe it is important enough that the bill should either be 

recommended as rejected, or that a purpose statement be added.   
 

Suggested purpose statement wording is below: 
The purpose of this Act is to provide a framework for managing public lands in the 
Northwest Territories, while recognizing the following goals: 

(a) to regulate public land use efficiently, effectively and in a transparent 
manner; 

(b) to provide for the development of lands to benefit current and future 
generations;  

(c) to realize ecological, social, cultural and economic benefit benefits from the 

use of land for Indigenous governments and organizations, communities and 
the people of the Northwest Territories; 

(d) to ensure that wealth generated from the land uses will be used for the 
benefit of present and future generations of the people of the Northwest 
Territories; 
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(e) to encourage co-operative and collaborative relationships between 
proponents, Indigenous governments and organizations, communities and the 

Government of the Northwest Territories; 
(f) to respect Aboriginal and treaty rights; 

(g) to complement the systems for collaborative management of land and natural 
resources in the Northwest Territories; 

(h) to ensure that responsibilities for environmental stewardship and creation of 

revenue opportunities are shared equitably across all regions of the NWT 
(i) to allow temporary and non-exclusive land use for cultural and recreation 

purposes in a culturally appropriate and ecologically sustainable manner; 
(j) to strive to ensure the sustainable and wise use and management of lands 

and waters on behalf of present and future generations.  
 

 
Furthermore, greater clarity can be achieved by including principles into the Act.   

 
We recommend inserting:  

 

1. Precautionary principle — If an activity raises threats of serious harm to the 
environment, precautionary measures should be taken even if it has not been 

scientifically proven that the activity is harmful. In this context, the 
proponent of the activity, rather than the public, should bear the burden of 
proof.  

2. Polluter pays principle — A polluter should bear responsibility for remedying 
contamination for which the polluter is responsible and must bear the costs 

of remediation.  
3. Principle of ecological sustainability — The Government of the Northwest 

Territories has the duty to protect and restore the integrity of the ecological 

systems of the Northwest Territories.  
4. Principle of intergenerational equity — The current generation holds the 

environment in trust for future generations and has an obligation to use its 
resources in a way that leaves that environment in the same or better 
condition for future generations.  

5. Principle of environmental justice — There should be a just distribution of 
environmental benefits and burdens among residents of The Northwest 

Territories. 
 

Section 8 – Security  

The posting of security can reduce the government’s and taxpayers’ liability for 

restoration of the land, since the holder of a disposition is responsible for the full 

cost of restoration (Section 8 (7)).  However, this positive aspect of Section 8 is 

weakened by the fact that requirement for security as stated is at the discretion of 

the Minister.  

This section grants the Minister the discretion to require an applicant for a 

disposition, a holder of a disposition or a prospective assignee or transferee of a 
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disposition to provide and maintain security for the restoration of lands upon the 

termination of a disposition. 

In the CLA (section 3.1), the posting of security was mandatory and not subject to 

the discretion of the Commissioner or a Minister when the disposition was for 

commercial or industrial uses.  The Department’s plain language information talks 

about “provid[ing] explicit authority to require security” and the changes had the 

“[p]otential to reduce financial risk to taxpayers and costs for holders of land 

tenure.”   

Hence, while broadening the potential requirement for the posting of security for 

uses other than commercial or industrial is a wise move, the posting of security 
should remain mandatory. This is the lesson learned from Giant Mine, Ptarmigan 
Mine and other properties where GNWT did not hold sufficient financial security to 

allow for timely and effective prevention of public liabilities.  Security that is entirely 
at the discretion of the Minister can fail to achieve a commitment to prevent public 

liabilities and is a step backward. Reliance upon the public purse for the reclamation 
of public lands must be avoided by effective legislation.  In cases where security 

requirement is minimal, it can be simple and minimal (such as is done with the 
transferring of an asset for one dollar).   
 

We recommend: 
 

8. (1) The Minister shall require that an applicant for a disposition, the holder of a 
disposition or a prospective assignee or transferee of a disposition under this Act 
provide and maintain security with the Minister in a form and amount determined in 

accordance with the regulations.   
 

 
At the Yellowknife hearing, we heard the presentation by the Independent 

Environmental Monitoring Agency.  We were not previously aware of the difficulties 

with two GNWT department holding securities.  We would have thought that new 

legislation such as this would address this type of issue.  Since it does not appear 

to, we fully support the recommendation by the Agency for a clause to enable land-

related securities to be held together with water-related securities by the ENR 

Minister (i.e., Minister responsible for water) in the same account.   

 

The type of security mandated also need some guidance in the legislation; this is 
not a matter to be left to solely to regulations.   Security must not simply be a 
promissory note, interest in other properties, or similar insubstantial security.   

We recommend a clause such as: 

The form of financial security will be detailed in regulations but must be liquid and 
irrevocable.   
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Furthermore, the Bill offers no guidance as to what constitutes adequate restoration 
of lands, leaving this to regulations.  Again, we acknowledge as positive Section 8 

(7) “The posting of security in accordance with this section does not affect the 
liability of the holder of a disposition for damages if the cost of restoration of the 
land in accordance with this section exceeds the amount of the posted security 

required under this section.”  However, giving some assurance in the legislation as 
to what constitutes restoration is too important an issue to leave solely to 

regulation.   Section 8 (5) – need more explicit language than ‘satisfaction of the 
Minister’. Standards for the restoration, reclamation and remediation of public lands 
should at least be broadly stated in the legislation.  
 

We recommend that, at the very least, the Bill specify that the regulations include: 

-that lands are to be restored to the equivalent ecological form and function the 

lands had prior to the disposition 

and  

-the measurability of the sufficiency of reclamation, the application of scientific 

environmental standards, public notice regarding restoration requirements, and 

other such requirements for ecological and cultural restoration of the land. 

or words to that effect. 

If such a standard is expressed in another statute such as environmental protection 

legislation, then the relevant statute and the standard contained therein can be 

referenced for simplicity. 

 

Notification  

The Bill has no requirement to provide notice to the public regarding grants or 
dispositions (e.g., lease, licence, permit, agreement). The materials generated by 
the GNWT are replete with references to a desire for transparency in the 

government’s dealing with public lands.  Requiring notice about proposed 
dispositions and grants in advance is an important aspect of strengthening the 

straightforward proposition that the government, within the context of Indigenous 
rights, holds public land in trust and the true owner of those lands is the public. 
Furthermore, the role of land use planning boards in the disposition and granting of 

public lands is not taken into account.  This is noted in our proposed purpose 
section, but should be included here as well. 
 

Therefore, we recommend inclusion of: 

Notice of grants and dispositions 
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a) If there is a land use planning board or body with a role related to an existing 
land use plan or a land use plan being developed in a region that includes 

any part of a proposed disposition or grant, the Minister shall determine if 
the disposition or grant is in conformity with the existing or under 

development land use plan, and if not, without delay, give notice of the 
intention to board or body before the grant or disposition. 

b) notice of lands which are proposed for grants or disposition will be posted 

publicly by the Minister. 

 

c) in addition to public posting, notice of lands which are proposed for grants or 
disposition will be sent directly to impacted and adjacent Indigenous and 

community governments; 

d) as set out in regulations, a mechanism by which the public can comment 

upon proposed dispositions in advance will be adhered to. 

 

Public Registry 

As with notice, there is no provision in the Bill for a public registry to track land 
transactions and allow for transparency and accountability for public land 
management.  One of the rationales for the Public Land Act was to “Increase 

transparency and accountability in decision-making” and the Department’s “What 
We Heard” report lists “[s]upport for prioritizing commitment to openness and 

transparency in land administration, consistent with the GNWT’s Open Government 
Policy”.   
 

Furthermore, a public registry of land use would allow community governments and 
developers, both public and private, to know about the availability of lands, 

allowing for better planning and development. A public registry might also allow 
better planning for multi-use of a land area by proponents. 
 

Finally, a system is already in place and being used by the Department to allow for 
the public registry of lands, the Administration of the Territorial Lands Act System 

(ATLAS). The Department’s website explains ATLAS ‘provides accurate mapping of 
each parcel of land in the Northwest Territories’.1 

 
A public registry would be a helpful adjunct to the mapping site.  Therefore, we 
recommend the inclusion of a public registry, such as: 
 
Public Land Registry  
 

(1) The Minister shall establish a public lands registry for the Northwest Territories. 
(2) The public lands registry shall contain the following information: 

                                                           
1
 We note however that while interim land withdrawals are shown on ATLAS, the withdrawals 

associated with approved regional land use plans do not seem to appear on the site.  This 

reduces its usefulness and accuracy. 
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(a) listing and description of grants and dispositions, including but not limited to 

the names of disposition holders, locations of the land and the terms and 

conditions of the dispositions; 

(b) public notice of dispositions or grants and any correspondence related to the 

public notice; 
(c) public comment methods and periods related to notice; 

(d) security requirements and tracking of same related to disposition of public 
land;  

(e) contraventions to the Act and any penalties under the Act; 

(f) an annual report on public land administrations, including listing of annual 
transactions regarding grants and dispositions, and amounts of lands under 

grant or disposition annually and cumulatively; 
(g) any other such information on public lands that will assist the public in 

understanding the public land management regime. 

(3) The information in the public lands registry shall be made available to the 
public. 
 

Reservation from Grants 

We agree with Section 14 in that it appropriately retains control by the 

Commissioner of beds of bodies of water.  However, there is a ‘grey area’ so to 

speak between this Section, and Section 13, which reserves land alongside of 

water.  The Bill does not address how to deal with wetlands:  are they considered 

part of the land or the water?  Due to the importance of retaining our wetlands, we 

believe they should be restricted from private use.  Therefore, we recommend 

changing the wording to Section 14 as follows: 

“Unless the grant contains a provision to the contrary, administration and control of 

all wetlands and the bed below the ordinary highwater mark of a body of water is 

reserved to the Commissioner out of every grant of public land where the land 

borders a wetland or body of water.” 

 

Similarly, we recommend changing the wording to Section 15 as follows: 

“Unless the grant or disposition contains a provision to the contrary, no grant or 

disposition of public land conveys any exclusive right, privilege, property or interest 

with respect to any wetland, lake, river, stream or other body of water within, 

bordering or passing through the land.”  

 
This wording would be assisted by adding to the Definitions: 
 

“Wetland:  land that is saturated with water long enough to promote wetland or 
aquatic processes as indicated by poorly drained soils, hydrophytic vegetation and 

various kinds of biological activity which are adapted to a wet environment.”   
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This definition is taken from the National Wetland Working Group 1998. 
 
Granular Resources 

The plain language material stated this act was to “[i]mprove granular resource 
management in the NWT, reduce GNWT liability for pit reclamation, and establish 
clear authority for revenue collection.”  However, all this is left to regulation. 

 
The Bill should include some direction on this, such as: 

 
1. A proponent must complete a pit/quarry development plan for a proposed 

site, unless this is not required in regulations; 

2. As part of developing a new pit or quarry, the Prince of Wales Northern 
Heritage Centre and the relevant Indigenous Government Organization must 

be consulted to determine whether an archaeological assessment is required; 
3. No proponent who has failed to comply with permit conditions in the past will 

be allowed to develop any granular resources, unless so permitted under 

additional conditions set out in regulations. 
 

Other matters 

The “What we heard” reports say “Lands administration should encourage use of 
land and resources for gardens, sawmills, fishing and other activities that would 
help people.”  The Bill includes the authority to create “administrative categories of 

land” (Section 59).  We understand this is to provide flexibility for classifications of 
land to categories such as agriculture lands and recreational lands.   We welcome 

this, if this is the intent.  We suggest clearly stating the purpose behind these 
different categories of land.  

In the previous act, the Minister cannot lease more than 640 acres of Territorial 

Lands (cumulative life-time total) without approval of the Executive Council. There 

are no limits stated in this Bill.  Regulations are to be developed “respecting the 

limitations, terms and conditions that are applicable to dispositions of public land”.  

However, there should be some statement within the Bill regarding limits, so that 

there is greater confidence that the Bill will place reasonable limits on Ministerial 

discretion to sell or lease lands to individuals, corporations or groups, taking into 

consideration the betterment of society as a whole.   

We could not find any provisions for the Minister to enter into agreements for 

collaborative or co-ordinated land management with other governments or bodies.  

We recommend the inclusion of specific language that would allow the Minister to 

enter into such agreements and a requirement for the agreements to be made 

public. 

 
As with other pieces of legislation in front of SCEDE, the list of matters which may 

be dealt with by regulation is excessive.  This can defeat the need for a clear, 
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consistent and accountable public land management system as it leaves too much 

discretion and detail in the hands of Cabinet and the Minister.  We acknowledge 

that it is always a balancing act to determine which matters should be covered by 

legislation and those appropriately dealt with by regulation, but clearly more 

significant powers should be overseen and controlled by the legislature.  

We have made some recommendations for inclusion of guidance on the regulations 

within the Act.  However, we emphasize that the signing organizations would like to 

be involved in the development of the regulations for this Act, and would like 

reasonable notice when such regulations are being developed including the ability 

to comment on draft regulations and to receive a written response.  We support the 

previously started positions of Indigenous governments and relevant co-

management bodies for their involvement in regulation-making for post-devolution 

legislation including this Bill. 
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Appendix 1:  Description of Submitting Parties 

 

Alternatives North (www.alternativesnorth.ca ) 

Alternatives North is a social justice coalition operating in the Northwest Territories.  Alternatives North 

takes the grassroots approach to democratic change.  Our alliance of interests provides a forum and a 

voice for issues analysis, popular action and social change.  Within our ranks are representatives of 

churches, labour unions, environmental organizations, women and family advocates and anti-poverty 

groups.  Individual citizens are important participants in our work.   

Alternatives North is a volunteer organization, registered under and in good standing with the NWT 

Societies Act. 

 

Ecology North (www.ecologynorth.ca ) 

Ecology North was founded in Yellowknife in 1971 (one of the founders was Bob Bromley, former MLA) 

Mandate - Healthy Northern Environment Forever 

Status - Charitable organization in good standing with NWT Societies 

Board - 10 board members - all from NWT 

Funding - Over 99% from Canadian (mostly northern) governments, foundations and organizations.  

 

Canadian Arctic Resources Committee (CARC) (www.carc.org )  

The Canadian Arctic Resources Committee (CARC) was established in 1971 and is a national public 

interest, research and advocacy organization dedicated exclusively to northern issues. CARC is 

committed to ensuring environmentally-responsible northern development, support for the rights of 

Indigenous peoples, community well-being, and increased international co-operation in the circumpolar 

world. It has published more than 100 books and monographs, facilitated nationally significant 

conferences on the Arctic, and has been an instigator of positive change and truly sustainable 

development in the North. 

CARC is currently headed by a seven-member board of directors and employs a part-time program 

director. Four of the directors are full time residents of either the NWT or Nunavut and have been for 

the majority of their lives. The three directors from southern Canada have well over 50 years of shared 

experience working with individuals, governments, and First Nations in each of Canada’s territories. 

CARC is a charitable organization incorporated under the Canada Not-for-profit Corporations Act.  

 

Council of Canadians – NWT Chapter (https://cocnwt.wordpress.com ) 

The Council of Canadians (CoC) is a non-profit society that was founded in 1985. Headquartered in 

Ottawa, CoC is Canada’s largest citizens’ organization, with 150,000 supporters and 45 local/regional 

chapters throughout the country. Chapters like the NWT Chapter function as ad hoc committees of CoC.  

http://www.alternativesnorth.ca/
http://www.ecologynorth.ca/
http://www.carc.org/
https://cocnwt.wordpress.com/
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CoC works to protect Canadian independence by promoting progressive policies on fair trade, clean 

water, energy security, public health care, and other issues of social and economic concern to 

Canadians. Nationally and locally we organize speaking tours, days of action, conferences and 

demonstrations. We also produce research reports and create popular education materials to ensure 

that governments know the kind of Canada we want.  

CoC does not accept money from corporations or governments, and is sustained entirely by the 

volunteer energy and financial assistance of its supporters.  

The NWT Chapter was established in 2013 as a forum for active and democratic citizen engagement in 

social and environmental issues of concern and interest to people in Treaty 8 and 11 Territories. We also 

provide a conduit to regional and national CoC offices so that we can collaborate on issues of shared 

concern.  

All volunteers with the NWT Chapter live in the NWT.   

 

Canadian Parks and Wilderness Society – NWT Chapter (www.cpawsnwt.org) 

Canadian Parks and Wilderness Society-NWT chapter (CPAWS-NWT) was established by NWT residents 

in 1996, and since 1999 it has been supported by a local volunteer Board of Directors, and staff who 

work with public and Indigenous governments and organizations, communities, other non-government 

organizations and individuals to achieve collective conservation goals. 

CPAWS-NWT is incorporated under the NWT Societies Act and is a chapter of the CPAWS charitable 

organization which is incorporated under the Canada Not-for-profit Corporations Act. 

 

 



July 9, 2019 

Michael Ball, Committee Clerk 
Legislative Assembly of the Northwest Territories 
Yellowknife, NT  X1A 2L9 

Dear Sir: 

Re:   Submission for Bill  46 – Public Lands Act 

The Sahtu Secretariat Incorporated (the “SSI”) has undertaken a review of Bill 46 and the 
comments set out its comments in this letter. We ask that you forward this letter to the 
Standing Committee on Economic Development and Environment for its consideration. 

1. Introduction

The GNWT and certain Indigenous governments and organizations, including the SSI, agreed to 
the transfer of the administration and control of public lands, waters, oil and gas and minerals in 
the Northwest Territories to the GNWT in accordance with the Northwest Territories Lands and 
Resources Devolution Agreement (the “Devolution Agreement”). 

The Devolution Agreement establishes a partnership amongst the parties to ensure that public 
lands and resources will be managed in accordance with “made-in-the North” legislation that 
incorporates the principle of co-management and, where possible, integrates the provisions of 
the Sahtu Dene and Metis Comprehensive Land Claim Agreement (the “Land Claim Agreement”) 
and the other land claim agreements in the Northwest Territories into the management regime. 

As part of the Devolution Agreement, the SSI and other Indigenous governments and 
organizations signed the Northwest Territories Intergovernmental Agreement on Lands and 
Resources Management (the “Intergovernmental Agreement”). 

Among other matters, the Intergovernmental Agreement sets out the commitment of the 
parties to jointly develop the new territorial legislation to replace the territorial resource 
management legislation that “mirrored” the federal legislation relating to public lands, waters, 
oil and gas and minerals in the Northwest Territories that was repealed on the date that the 
Devolution Agreement was brought into legal force in 2014.  This assured the SSI and other 
Indigenous governments and organizations that their role in the development of new resource 
management legislation would be more than consultation. 

Subsequently, the GNWT and the representatives of the SSI and other Indigenous governments 
and organizations established a technical working group (the “Working Group”) to 
collaboratively develop drafting instructions to replace or amend certain territorial legislation, 
including the territorial mirror legislation that was enacted pursuant to the Devolution 
Agreement. 
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The Working Group allowed Indigenous governments and organizations to be directly involved 
in the development of resource development legislation to address the unique circumstances of 
the NWT.  In particular, this would ensure that they had the opportunity to ensure that the 
legislation incorporates their values and addresses their interests. 

However, the Working Group was not involved in the development of Bill 46.  Bill 46 was 
developed in a process that differed from the process employed for the development of Bills 34, 
38, 39 and 44.  As a result, Bill 46 addresses the interests of the GNWT but fails to address the 
interests of the Sahtu Dene and Metis or to incorporate the principle of co-management. 

2. Specific comments about Bill 46 

While the SSI supports the enactment of a single statute to administer all public lands in the 
NWT and the establishment of certain provisions of Bill 46, such as its enforcement, 
administrative monetary penalties and trespass provisions, the SSI has a number of deep 
concerns about Bill 46.  We discuss these concerns below. 
 

2.1 No input into the GNWT’s decision to develop a new statute.  Following the public 
engagement process, the GNWT changed this legislative initiative from a review and 
amendment of the Northwest Territories Act and Commissioner’s Land Act to a repeal of 
those statutes and enactment of a new statute.  The GWNT had no discussions with the 
SSI about this decision.   

Originally the GNWT committed to reviewing the Northwest Territories Act and 
Commissioner’s Land Act to propose amendments to “improve land administration”1 in 
the NWT.  This legislative initiative was “limited in scope and intended to address 
current operational needs and issues that can produce near-term improvements in land 
administration and client services.”2   

However, during the drafting process, the GNWT made a decision to repeal the 
Northwest Territories Act and Commissioner’s Land Act and develop Bill 46 which would 
apply to public lands throughout the NWT.  Apparently, the feedback from engagement 
supported merging the two statutes.3  However, we note that only two people attended 
the open house-style engagement session held by the Department of Lands in Norman 
Wells on July 25, 2017.  No other public meetings were held in the Sahtu Region.  The 
SSI did not have any meetings with the Department of Lands about its discussion paper 
entitled Engagement Paper: A Review of the Commissioner’s Land Act and the 
Northwest Territories Lands Act in June 2017 (the “Engagement Paper”) or the proposed 
amendments to the Northwest Territories Act and Commissioner’s Land Act.  The SSI did 
not submit any comments as part of the engagement. 
 

2.2 No input into the development of the legislative proposal for Bill 46 (the “Legislative 
Proposal”).  Following the stakeholder and public engagement processes, the GNWT 
developed the Legislative Proposal for Bill 46 during the period of September to 
December 2017.  Neither the SSI nor the Working Group had any input into the 
development of the Legislative Proposal for Bill 46. 

                                                      
1 Page 1, Appendix B – Frequently Asked Questions (FAQs). 
2 Page 1, Appendix B – Frequently Asked Questions (FAQs).  See slide 2 of the GNWT’s PPT: Review of the 
Commissioner’s Land Act and the Northwest Territories Lands Act (July, 2017). 
3 Page 2, Backgrounder – Bill 46 – Public Land Act. 
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It is our understanding that a legislative proposal is required to obtain direction from the 
Cabinet to create new, repeal or amend existing legislation for every new legislative 
initiative. 

A legislative proposal states what the amendment or new legislation would do and why 
it is being proposed.  It should identify any significant issues associated with the 
implementation of this new or amended legislation to the Cabinet.  Once the legislative 
proposal has been finalized and signed by the responsible Minister, the Cabinet 
considers the legislative proposal and will either approve it, amend it, defer it to another 
meeting or reject it (with or without direction for revision and re-submission). 

An approved legislative proposal provides the responsible Minister with authority to 
commence drafting a corresponding bill and bring it back to the Cabinet for 
consideration. 

Therefore, it is important for the Working Group to review and discuss the scope of the 
legislative proposal to ensure that it authorizes the territorial officials to address the 
issues and concerns identified by the Indigenous government and organizations. 

 
2.3 The Working Group was not used to develop Bill 46.  As noted earlier, the Working 

Group did not have discussions with respect to the proposed amendment of the 
Northwest Territories Act and Commissioner’s Land Act or the drafting of Bill 46.  In our 
view, this was contrary to the objectives of the Devolution Agreement and the 
commitments made in the Intergovernmental Agreement. 

 
As agreed by the GNWT and Indigenous government and organizations in the 
Intergovernmental Agreement, the Working Group developed the various bills to 
replace or amend territorial mirror legislation, including Bill 34 – Mineral Resources Act, 
Bill 36 – An Act to Amend the Petroleum Resources Act and Bill 37 – An Act to Amend the 
Oil and Gas Operations Act.  The Working Group also developed other resource 
management legislation, such as Bill 38 – Protected Areas Act, Bill 39 – Environmental 
Rights Act and Bill 44 – Forest Act.   

The Working Group has operated constructively and effectively.  It discussed the 
legislative proposal for each bill and developed a legislative framework table for each 
that identified the issues and tracked the progress of the discussions.  In most cases, the 
Working Group reviewed drafts of the bills as they were prepared in accordance with 
the table. The Working Group worked through difficult issues and was able to reach 
reasonable compromises to address the parties’ respective interests. 
 

2.4 Bill 46 focuses on the GNWT’s issues. Given the importance of land management and 
administration and the commitments in the Devolution Agreement to collaboratively 
develop “made-in-the-North” legislation, Bill 46 represents a missed opportunity to 
establish land legislation that deals with the unique circumstances of the NWT. 

As part of the review of the Northwest Territories Act and Commissioner’s Land Act, the 
GNWT released the Engagement Paper.  This discussion paper outlined issues identified 
by NWT residents, political leaders and land administrators with the Northwest 
Territories Act and Commissioner’s Land Act.4  It does not seem that the GNWT engaged 
in any government-to-government discussions with the Indigenous governments and 

                                                      
4 Page 1, Backgrounder – Bill 46 – Public Land Act. 
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organizations.  Accordingly, the What We Heard only focused on the technical and 
administrative issues outlined in the Engagement Paper. 

This means that the GNWT’s engagement process served to narrowly focus the scope of 
Bill 46.  The Department of Lands held meetings in Norman Wells and other 
communities in July - August 2017 about the issues outlined in the Engagement Paper.  
The attendance at these public meetings was poor, including the meeting in Norman 
Wells on July 25, 2017, where only two people attended.  The SSI did not have any other 
meetings with the Department of Lands about the Engagement Paper or the proposed 
amendments to the Northwest Territories Act and Commissioner’s Land Act. 

In the end, the SSI and other Indigenous governments and organizations had a limited 
opportunity in this engagement process to raise their issues or priorities to the 
Department of Lands.  As a result, Bill 46 fails to address the issues or priorities of the 
SSI and other Indigenous governments and organizations, such as promoting co-
management and clarifying the GNWT’s obligations to consult with respect to land 
management decisions. 

 
2.5 No preamble.  A preamble for a statute serves an important purpose.  While its 

provisions may not be legally-binding, a preamble often sets out the objectives and 
purposes of the statute.  This would provide guidance and direction with respect to the 
interpretation of the statute, including any vague and ambiguous provisions. 

Bill 46 has no preamble.  Similar to Bill 44, Bill 46 should include a preamble that set out 
its key objectives, including the establishment of a role for Indigenous governments and 
organizations in the GNWT’s land management regime.   

 
2.6 No co-management.  A key objective of the Land Claim Agreement is to “provide the 

Sahtu Dene and Metis the right to participate in decision making concerning the use, 
management and conservation of land, water and resources.”  See subsection 1.1.1(g) 
of the Land Claim Agreement. 

Bill 46 fails to address or incorporate this objective of the Land Claim Agreement.  It 
provides no co-management or any form of partnership or collaboration with the Sahtu 
Dene and Metis with respect to land administration and management decisions.   

It fails to establish any intergovernmental process with respect to land administration 
and management decisions, including proposed leases and grants and matters relating 
to security.  It fails to establish any joint process for the expeditious withdraw of certain 
lands for purposes relating to the settlement or implementation of land claim or self-
government agreements or the reconciliation of claims and interests of Indigenous 
governments and organizations.  

 
2.7 No integration of Aboriginal or treaty rights.  Bill 46 only sets out a non-derogation 

provision.  Section 3 provides that its provisions would be “interpreted in a manner 
consistent with the recognition and affirmation of existing Aboriginal and treaty rights in 
section 35 of the Constitution Act, 1982, including the duty to consult.”   

In our view, it is not acceptable for Bill 46 to simply provide that it is subject to the Land 
Claim Agreement and, therefore, it does not need to integrate key objectives and 
provisions of the Land Claim Agreement.  This approach misses an opportunity for this 
legislation to integrate the objectives and provisions of the Land Claim Agreements and 
other modern land claim agreements in the NWT.  The integration of Aboriginal and 
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treaty rights would have been consistent with the reconciliation of those rights within 
the Canadian legal framework. 

For instance, Bill 46 does not direct the GNWT to provide any notification to or 
undertake any consultations with the SSI and other Indigenous government and 
organizations about key land administration decisions, including decisions relating to 
withdrawal of public lands and requirements for sufficient security and use of security. 

Since the GNWT has responsibility for the administration and control of public lands 
under the Devolution Agreement, it is our view that the GNWT would still be bound by 
these constitutional duties and obligations recognized in the Land Claim Agreement or 
the common law.  However, it would be beneficial if Bill 46 incorporated those duties 
and obligations in order to provide clarity and certainty to land owners and users in the 
NWT. 
 

2.8 What is the role of Indigenous governments and organizations in the development of 
regulations under Bill 46? Bill 46 provides that key elements of its land administrative 
regime would be implemented by way of regulations.  For instance, Bill 46 provides that 
regulations would be developed for a number of key issues, including regulations 
relating to: 

(a) the use, occupancy and possession of public land that may 
require a lease or licence or may be permitted without a 
disposition (see section 5 and 59(a)(b) of Bill 46); 

(b) the disposition of mining rights providing for the protection 
of and compensation to the holders of surface rights (see 
section 6(2)); 

(c) the removal of granular materials (see section 59(g) and (h)); 

(d) administrative monetary penalties (see section 60); and 

(e) the establishment of limits and conditions on the Minister’s 
authority to sell or dispose land (see subsections 61(a)-(c)). 

The SSI maintains that the Sahtu Dene and Metis must have a substantive role in the 
development of regulations under Bill 46 in a manner consistent with the operation of 
the Working Group with respect to the development of Bill 34 and the other resource 
management bills.  It is not enough for the GNWT to simply consult with the Sahtu Dene 
and Metis about the draft regulations.   

To that end, the SSI requests that Bill 46 be amended to confirm that the regulations 
under the Public Land Act would be made “in consultation” with the SSI and other 
Indigenous government and organizations.  We raised this issue in our previous 
submission to the Standing Committee on Economic Development and Environment 
relating to Bill 34 and other bills.  However, the GNWT has not been prepared to make 
that legislative commitment. 

In response, the Indigenous governments and organizations and the GNWT are working 
to develop a terms of reference for the establishment and operation of a body, with a 
membership that would include representatives of Indigenous government and 
organizations, that would develop the regulations under the Mineral Resources Act and 
other resource management legislation.  This body must also be responsible to develop 
the regulations under the Public Land Act.   
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It is our preference that this body would be established in legislation rather than a terms 
of reference or a policy in order to provide some legal certainty. 

3. Closing comment 

The Working Group must develop any land management legislation to ensure that it is “made-
in-the North” legislation that incorporates the principle of co-management and, where possible, 
integrates the provisions of the land claim agreements in Northwest Territories.  This legislation 
must address the issues and concerns of the SSI and other Indigenous governments and 
organizations.  Therefore, the SSI requests that Bill 46 be withdrawn from the GNWT’s legislative 
process.   

If you require any clarification, please do not hesitate to contact us at your convenience. 
 
Sincerely, 

 
Charles McNeely 
Chairperson 

 

 

cc. SSI Board 

 

 



   OFFICE OF THE GRAND CHIEF 
DEHCHO FIRST NATIONS  

Box 89, Fort Simpson, N.W.T. X0E 0N0 
TEL: (867) 695-2355/2610  FAX: (867) 695-2038 

Toll Free: 1-866-995-3748 
EMAIL: gladys_norwegian@dehcho.org 

Overview 

On March 12, 2019, the Legislative Assembly gave Bill 46 – Public Land Act, second 
reading and referred it to the Standing Committee on Economic Development and 
Environment (SCEDE) for closer examination.  

Bill 46 seeks to combine the Northwest Territories Lands Act and the Commissioner’s 
Land Act under one territorial land management regime. Unfortunately the Bill was not 
co-drafted with Indigenous Governments, and fails to bring forward provisions that 
support shared decision-making, joint management, or integrate negotiated land use 
planning regimes. In short, the Bill fails to protect Aboriginal and Treaty rights and does 
not respect the role of Indigenous Governments or land use planning boards. It fails to 
reflect the collaborative approach to land and resource management that the GNWT 
promised to deliver. 

On June 26th, 2019, the SCEDE will hold a public review of the Bill in Fort Simpson. DFN 
has the opportunity to recommend revisions to the Committee. The SCEDE may then 
seek to amend the legislation before the Bill is brought back to the Legislative Assembly 
for third and final reading. 

This memo is intended to provide information to assist DFN in their decision-making 
regarding the proposed Bill and positions in dealing with the GNWT going forward on 
this matter. 

Results and Summary of Recommendations: 

As per our prior reviews, we have considered Bill 46 in relation to three criteria: 

1. Is the legislation likely to have an adverse impact on the exercise of Aboriginal
and treaty rights?

2. Does the legislation include procedures requiring the GNWT to consult and
accommodate with Indigenous Governments before taking actions that might
affect the Aboriginal and treaty rights?

3. Does the legislation appropriately recognize the roles and responsibilities of
Indigenous Governments and, where applicable, co-management boards, for the
management of lands and resources, including requirements for shared decision-
making and consent?
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Overview 

Unlike the bills proposing the new Mineral Resource Act and Protected Areas Act, Bill 46 
has not provided opportunity for Indigenous Governments to reach consensus on the 
key provisions of draft legislation through a technical working group before being 
introduced. Instead, the GNWT’s engagement plan required Indigenous Governments to 
request meetings in order to comment. Despite its stated intention to engage with 
Indigenous Governments on the drafting of the bill to “determine the best approach to 
improve land management in the NWT”, the “What We Heard” report makes only 
passing reference to the need to protect Aboriginal rights.  

The Bill contains no mechanisms for co-management or joint land use planning, and 
mentions Aboriginal rights only once in the Interpretation and Application section. The 
provisions relating to granting or disposing of interests in land do not consider potential 
impacts to Aboriginal rights or the need to consult. The Bill consolidates GNWT power to 
unilaterally direct land management.  
 

 Potential Impact on Rights Consultation/ 
Accommodation 

Recognition of 
Rights 

 Outstanding. The Bill creates 
GNWT power to transfer 
and reserve land for 
government use, set limits 
on authority to dispose of 
land, and enforce offences 
under the land management 
regime. The Bill provides 
sweeping government 
powers to develop 
regulations on almost every 
facet of land management. 
All outstanding claims and 
unsettled areas will be 
subject to this authority. 

Outstanding. The Bill 
contains no provisions 
related to consultation 
or shared-decision 
making in land 
management. The roles 
of IGOs and RRCs are not 
reflected in how key 
decisions are made by 
the Minister and 
Department.  

Outstanding. The Bill 
contains the standard 
non-derogation clause 
and the ability to 
withdraw lands while 
agreements are 
negotiated, but there is 
no recognition of the 
ability of IGOs to 
participate in land 
management or appeal 
decisions outside of 
judicial review.  

 
Our detailed comments on the process and specific provisions of the legislation follow. 

Process Concerns 

The Department of Lands described public participation in the development of the 
legislation as good. However, no submissions are publicly available. There is no evidence 
of co-drafting with Indigenous Governments. There is no plain language summary of the 



 

Bill. References to how Indigenous Governments may participate in the Bill’s 
development going forward remain absent. It appears the GNWT is using this 
opportunity to leverage its power in land management over public lands, including 
unsettled areas.  

Preamble 

There is no preamble. Ideally a preamble would acknowledge that while this Act applies 
to public lands outside of settlement areas, the government is committed to working in 
partnership with Indigenous Governments on land management, planning and 
administration. Almost all other resource management bills, including the Mineral 
Resources Act and Protected Areas Act, have broad commitments and principles relating 
to the balancing of rights and interests and shared participation. Not so with the Public 
Lands Act. There should be preamble committing to uphold legally binding agreements, 
including negotiated land use plans.  

Interpretation and Application (ss 1 – 3) 

S 3 provides a standard non-derogation clause, which stipulates that the Act must be 
interpreted in a manner consistent with Aboriginal and treaty rights under s 35. This 
does not provide adequate protection on its own. It merely affirms the constitutional 
obligation that government must follow anyway. More explicit references are needed 
throughout the Bill.   

Additionally, the Bill provides no mechanisms for reflecting non-treaty legally binding 
agreements, including the Dehcho Interim Measures Agreement or the Dehcho Land 
Use Plan. There are no definitions that capture these other types of agreements. These 
are key instruments that the GNWT is currently obligated to consider. The definitions 
section should include, at minimum, the definitions of “lands, resource and self-
government agreements” provided in the Mineral Resources Act. The “public land” 
definition should exclude lands held by Indigenous governments, and ensure that the 
GNWT is bound by the provisions of lands, resource and self-government agreements, 
including “any prescribed legally binding agreement”. 

There should also be a definition for “boards” and a corresponding reference to “land 
use planning committees”. Such bodies play major roles in land management decisions 
under settled land claims, and such bodies (including the Dehcho Land Use Planning 
Committee and the proposed Dehcho Resource Management Authority) are 
contemplated in a future Dehcho Agreement.  

The Bill should allow for land management to be undertaken by bodies established in 
the Dehcho in the absence of a final Dehcho Agreement through interim agreements 
with the Minister. Unlike the Wildlife Act, the Bill does not allow for this. We 
recommend adopting definitions and language similar to the Wildlife Act s. 14 to 
address this gap. 



 

Use of Public Land (s 4) and Interests in Public Land (ss 5 – 12) 

These provisions fail to enable the Minister to enter into agreements for collaborative or 
coordinated land management with Indigenous Governments. The Minister is given 
broad, unilateral powers. These sections would benefit from language and reference to 
local land use planning committees, which could arise from established co-management 
boards, land use plans, or independent agreement from the Minister. Neither is there 
an ability for a renewable resources board, council or Indigenous Government to bring 
an appeal in a circumstance where the Minister has decided to grant or dispose of an 
interest in land.  

Section 4 should be qualified to respect the ongoing ability of Aboriginal rights-holders 
to enjoy their rights on public land, including access, use and occupation of land for 
traditional purposes.  

Under Section 5, the Minister has broad powers to authorize a grant or dispose of public 
land. The Bill allows the Minister to dispose of mining rights while compensating those 
holding surface rights, but is silent on the disposition of mining rights in areas where 
there are interim measures agreements or land use plans in place. At a minimum, the 
Minister should be required to consult prior to making decisions to grant interests or 
dispose of public lands in areas where Aboriginal and Treaty rights are concerned.  

Section 9 allows the Minister to issue a notification to the Registrar to issue a certificate 
of title. Such power should be subject to a prior consultation requirement where a 
certificate of title could impact an outstanding Aboriginal land claim. There are no 
provisions for notice prior to the granting of title, with the result that the GNWT may 
grant fee-simple title to lands subject to Aboriginal title without notice and without 
consultation. This would be unconstitutional, but the legislation places an onus on the 
Indigenous Governments to become informed of pending interests, rather than ensuring 
that there are mechanisms requiring the Minister to notify and consult with affected 
Indigenous Governments.  

Section 10 allows the Commissioner in Executive Council to withdraw lands from a grant 
or disposition. This section could be strengthened with explicit reference to withdrawal 
in cases where a legally binding agreement applies, which would capture interim 
measures agreements and land use plans.  

Nothing in this Bill reflects the polluter pays principle, leaving Indigenous Governments 
vulnerable to ecological damage in their traditional territories without compensation. 
Discretion to provide financial security in exchange for an interest or disposition in land 
remains entirely with the Minister. As with the Commissioner’s Land Act, there should 
be a requirement for financial security applied to commercial and industrial land users. 
This would better protect Indigenous Governments from environmentally harmful 
practices. 



 

  

Reservation from Grants (ss 13 – 16) 

Similar concerns exist with respect to the bodies of water, water rights and other 
reservations sections under ss 14, 15, and 16. These provisions provide that where an 
interest in land is granted, the government retains control of bodies of water, areas of 
the bed and high water mark, and minerals within these lands. While these are 
limitations on disposal of interests to private parties, they do not go far enough to 
ensure that the interests of Indigenous people in water and bodies of water are 
protected. They also fail to protect wetlands from disposition. Wetlands are a vitally 
important part of the landscape, but may not be “bodies of water”. Wetlands should be 
expressly referenced and included in this section as features that are reserved from any 
grants or dispositions. 

Trespass on Public Land (s 18) 

There is no language exempting Aboriginal rights-holders from trespass where they are 
exercising their rights. Explicit language is needed to clarify and affirm the priority rights 
of Indigenous people to access, use and occupy public lands in the exercise of Aboriginal 
and Treaty rights. 

Administration and Enforcement (ss 19 – 33) 

Nothing in these provisions exempts those exercising their Aboriginal rights from 
inspection and investigation. The standard non-derogation clause at the outset of the 
Bill does not provide sufficient protection. Indigenous persons exercising rights could be 
subject to violations and fines.   

There should also be a provision allowing for the Minister to enter into collaborative 
agreements with Indigenous Governments to co-manage or administer aspects of land 
administration and enforcement.   

Administrative Monetary Penalties (ss 34 – 52) 

This part of the Bill allows inspectors to issue violations and fine accordingly. These 
sections should also be subject to an express exemption for those exercising Aboriginal 
rights.  

General (ss 53 – 58) 

Section 53 requires that no public land shall be sold until a duly approved plan of survey 
of the land has been filed. No survey should be filed unless there has been notice and 
consultation with affected Indigenous Governments on the lands. 

Regulations and Orders (ss 59 – 61) 



 

This section provides sweeping powers to the Commissioner on the recommendation of 
the Minister to make regulations on virtually every aspect of land use or occupancy on 
public lands. No mechanisms for shared regulatory development are considered, 
meaning that the GNWT will have significant power to regulate all public lands, including 
areas with interim land measures agreements and land use plans.  

The difficulty with such broad regulation-making power is that the Bill itself contains 
sparse protections and leaves it to the government to fill in the gaps at a later day. The 
GNWT will be able to unilaterally develop regulations and it is unclear what if any 
consultations will take place during this process. This aspect of the Bill completely fails 
to balance or consider other competing interests, including those of Indigenous 
Governments.  

Conclusion 

Bill 46 was drafted with no input from Indigenous Governments, and with no regard for 
participation in the form of co-management, joint land use planning, or legislative 
requirements for consultation. It removes some of the protections that currently exist in 
the Commissioner’s Lands Act,  and consolidates power for the GNWT to manage and 
regulate all aspects of granting or disposing interests in public land.  

We propose that DFN make it clear in the upcoming review by the Standing Committee 
on Economic Development and Environment that they oppose the Bill in current form. 

 

 

 









 
 

July 5, 2019 

 

 

Mr. Michael Ball 

Committee Clerk, Legislative Assembly 

Government of the Northwest Territories 

PO Box 1320 

Yellowknife   NT X1A 2L9 Email: Michael_Ball@gov.nt.ca 

 

 

Dear Mr. Ball, 

 

RE: Review of Bill 46 Public Land Act 

 

The Land and Water Boards (LWBs or Boards) of the Mackenzie Valley (Gwich’in, Mackenzie 

Valley, Sahtu, and Wek’èezhìi Land and Water Boards) would like to thank the Standing 

Committee on Economic Development and Environment for the opportunity to provide 

comments on Bill 46: Public Land Act. 

In 2017, the Boards supported the GNWT’s recommended actions to clarify types of land tenure 

instruments and when they would be required. The Boards stated that these actions would help 

clarify eligibility requirements under section 18 of the Mackenzie Valley Land Use Regulations, 

particularly for land-use operations that require non-exclusive use and temporary occupancy. 

The Boards would like to re-iterate this comment and look forward to the development of the 

regulations that will support these actions. 

Lastly, the Boards will continue to work with the Department of Lands in those areas of shared 

jurisdiction, including the setting of security and closure planning, to ensure regulatory processes 

are robust, complementary, and effective. In the Summary of the Act document, the Boards note 

that Lands acknowledges the Boards’ jurisdiction in setting security for land use permits and 

water licences, and the Boards support Lands’ initiative to include “sufficient flexibility 

exemptions” in future regulations that will clarify security requirements, which will subsequently 

ensure the Boards’ discretion is preserved. 

 

…/2 
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Should you have any questions about our comments, please contact Angela Plautz at (867) 766-

7461 or aplautz@mvlwb.com. 

 

 

Yours sincerely, 

 

  
Mavis Cli-Michaud     Joseph Mackenzie 

Chair       Chair 

Mackenzie Valley Land and Water Board  Wek’èezhìi Land and Water Board 

 

 

 

      

Elizabeth Wright     Larry Wallace 

Chair       Chair 

Gwich’in Land and Water Board   Sahtu Land and Water Board 

 

 

mailto:aplautz@mvlwb.com


Received by the Office of the Clerk
July 4, 2019

OFFICE OF THE 
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AND PRIVACY 
COMMISSIONER 

PO Box382 
Yellowknife, NT 

X1A2N3 

Legislative Assembly of the NWT 
P .0. Box 1320 
Yellowknife, NT 
XlA 2L9 

Attention: Cory Vanthuyne 
Chair, Standing Committee on Economic Development 

And Environment 

RE: Bill 46 • Public Lands Act 
Our file: 19-169-4 

July 2, 2019 

Thank you for your invitation to provide feedback on Bill 46 - the Public Lands Act. I am 
pleased to provide my comments insofar as the legislation affects the access and/or 
privacy rights of residents of the Northwest Territories. 

Having reviewed the Bill, it appears that the only section which has the potential to 
directly impact upon the privacy of individuals is Section 23. 

Section 23(1) provides that "for the purpose of ensuring compliance with the Act or 
regulations, an inspector may" enter and inspect any place in which the "inspector 
believes on reasonable grounds there is a record or other thing" to which the Act 
applies or relating to the administration of the Act. 

To the extent that the right to enter and inspect a property is limited to actions 
necessary to ensure compliance with the Act, this appears to be a reasonable 
infringement on privacy rights. 

Subsection 23(2), however, allows an inspector far more extensive powers to: 

a) "examine any document, information or other thing" that is in a place 
and/or to open any container or other thing on the property. 

b) test anything that is in the place; 
c) access to any computer or computer system in the place and to make 

copies of computer drives, or print information from the computer 
d} take samples of anything in the place 
e) take photographs and make recordings; 

f) order the owner or the person in charge to establish his/her identity. 

These are extremely wide powers of investigation which, even if used only for the 
purpose of "ensuring compliance with the Act" could very easily result in a significant 
incursion into an individual's privacy. The extent of these powers could very easily 

In Yellowknife: (867] 669-0976 . Toll-Free (888] 521 7088 Fax (867] 920-2511 E-mail admin@atipp-nt ca 



July 2, 2019 
Page 2 

result in the collection of an individual's personal information which has nothing to do with the 
administration of the Act or compliance with the Act. 

I would suggest the addition of another section which would prohibit the use and/or disclosure of any 
personal information gathered under Section 23 for any purpose other than the administration of the 
Act. Further, I would recommend a provision that requires an investigator to return or destroy any 
personal information collected that does not pertain to matters under the purview of the Act within 30 
days, with notice to the individual as to what information has been collected and how that personal 
information is being handled. 

Another concern is that while section 23(5) prohibits an inspector from entering a place "designed to be 
used and being used" as a dwelling place, except with the consent of the occupant or under the 
authority of a warrant, this does not protect any individual whose "dwelling place" was not designed as 
a dwelling place. It is very conceivable that an individual working on a remote work site on public lands 
might be both working and living in a space designed not as a dwelling, but for work purposes. 
Similarly, it is conceivable that the individual in such a case might be using a single computer for both 
personal and work purposes. In these cases, the individual's personal belongings and files would be 
subject to all of the investigative processes described in 23(2) and expose personal information to the 
inspector that is completely unrelated to the purposes of the Act. This would potentially allow an 
Inspector to access too such things as personal banking records, personal correspondence and perhaps 
even personal health information in the "place" being inspected. 

In order to address this, it may be more appropriate to remove the words "designed to be used and" 
from this section. 

I trust these comments will assist you in the review of Bill 46. Should you wish further clarification or to 
discuss these comments further, please feel free to contact my office. 

Yours truly 

Elaine Keenan Bengts 
Information and Privacy Commissioner 
/kb 



 
 
 

NWT FOOD NETWORK 
PO Box 867 Yellowknife NT X1A 2N6 ● nwtfoodnetwork@gmail.com ● www.nwtfoodnetwork.ca 

July 5, 2019 

 

To the Standing Committee on Economic Development, 

 

I represent the NWT Food Network, and would like to introduce our organization to the committee and make a general 

comment on the current version of the Public Land Act (Bill 46). 

We are a member-run non-profit organization of farmers and other participants of the NWT Food System from across 

the NWT. Together we promote collaboration and knowledge sharing, and advocate for local food systems. 

Our main comment on the Act is that it is light on specific regulations regarding different land use activities, agriculture 

in particular. Our understanding is that this detail will be accomplished through follow-up regulation rather than in the 

Act itself. Without this clarity, however, it's hard to judge what this Act means for growers and the agriculture sector in 

general. As the GNWT moves forward, we ask that the NWT Food Network be involved in the development of these 

further regulations related to this Act. 

 

Thank you for your attention, 

 

 

Tom Money 

Coordinator  
NWT Food Network  
 

 

 

 



July 5, 2019  
   
Cory Vanthuyne  
Chair of Standing Committee on Economic Development and Environment  
Government of the Northwest Territories  
P.O. Box 1320  
Yellowknife, NT X1A 2L9  
  
  
Dear Mr. Vanthuyne,  
  
Re: Bill 46: Public Lands Act  
  
  
On Monday, June 24, 2019, the Standing Committee on Economic Development and Environment presented in a public meeting to the 
community of Fort Smith on Bill 46: Public Lands Act. Upon review of the proposed Act, there appear to be several unresolved issues, as well 
as lack of clarity regarding the intent and purpose of the Act and the proposed changes. There are already differing interpretations of the Act, 
such as whether the act will ease the job of the government to manage land and make land transfers to municipalities more straightforward or if 
the Act is simply replacing two Acts without any significant changes. Additionally, since the Act does not contain a defined purpose, the 
Government will still have considerable discretion regarding enforcement of the Act. This may perpetuate, amongst other issues, the challenges 
which municipalities face working under the current Acts.  
  
Municipalities across the territory face similar and onerous concerns with regard to managing issues around Commissioner’s Land. Many of 
these issues and concerns could have been addressed through changes in the Act, had there been appropriate and meaningful engagement with 
communities in the the initial drafting of this Act, such as:  
  
- Transfer of Commissioner’s land within municipal boundaries to municipalities. The Territorial Government controlling the ability to 
lease or sell this property restricts the municipalities ability to regulate land use planning, management, and development, including that of the 
municipality.  
  
- Extending municipal boundaries. The process of extending municipal boundaries is unclear and inhibitory affecting the ability for 
communities to extend their municipal boundaries impeding growth, opportunities and future planning.  
  
- Leasing of commissioners land. This carries several issues; improvements on Commissioners Land affect how taxes are collected and 
limit the municipalities ability to recover taxes, lack of lease-only policies being addressed in the Act which currently seem to be handled with 
an inconsistent approach.  
  

                     
                  

                     
                    
             

  
The lack of consultation with this proposed act should be addressed with full and complete engagement with municipalities on the implications 
of this bill and proposed amendments to build a clear and defined bill which addresses issues that have plagued municipalities for years.  
We look forward to hearing from the committee on when this consultation can be completed to ensure that the input on this bill is 
comprehensive and addresses the many issues, including but not limited to those listed above.  
  
Sincerely,  
  
  
  
Lynn Napier-Buckley  
Mayor

An Act that has such overreaching effects on municipalities requires more consultation before going to the Legislative Assembly. The issues in 
this act impact revenue, economic development, planning, proper governance, and resident safety. There are financial and liability ramifications 
including the cost to administer, reductions in GIL revenue, fire abatement, and trail maintenance. Additionally, this Bill gives little recognition 
to the Community Planning and Development Act which gives municipalities development control; we are currently in a system where Lands
has refused transfer ownership when not in agreement with proposed developments.



100 – 62  Woodland Drive 
Hay River, NT    X0E 1G1 

Phone:  867-874-6522 
Fax:  867-874-3237 

email:  mayor@hayriver.com 

June 28th, 2019 

Cory Vanthuyne 
Chair of Standing Committee on Economic Development and Environment 
P.O. Box 1320 
Yellowknife, NT X1A 2L9 

Dear Mr. Vanthuyne, 

Re: Bill 46: Public Lands Act 

On Tuesday, June 25, 2019 the Standing Committee on Economic Development 
and Environment held a public meeting in Hay River to consult on Bill 46: Public 
Lands Act. Unfortunately, that date conflicted with our previously scheduled 
Council meeting and Council and Senior Administration were unable to attend 
the public meeting. While we were unable to attend the public meeting, we are 
submitting written comments as this legislation is extremely important to our 
Municipality. 

As a general comment, our understanding is that the GNWT is looking to align 
the NWT Land Act and the Commissioner’s Land Act and whether those pieces 
of legislation continue as separate documents or are represented under a single 
piece of legislation (Bill 46: Public Lands Act) there is merit to ensuring alignment 
for transparency and clarity which will promote improved interpretation and 
compliance with the legislation. 

In terms of the Town of Hay River, this legislation is extremely important for the 
Town to continue to plan for and manage the lands within its Municipal 
boundaries as required under the Cities, Towns and Villages Act. In 2005, the 
Town of Hay River signed a Memorandum of Understanding with the Territorial 
Government to transfer several parcels of Commissioners land within the 
Municipal boundaries. NWT Metis and Deh Cho First Nation were part of the 
discussion and lands to be set aside are reflected in that MOU and identified in 
an Appendix. 

Received by the Office of the Clerk
July 8, 2019
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1 INTRODUCTION 
The Public Lands Act will merge the land regimes under the Commissioner’s Land Act and the 
Northwest Territories Lands Act to create a single integrated regime.  The GNWT anticipates 
that the new Act will improve the NWT land and resource management regime.  The Public 
Lands Act applies to all land under the control and administration of the Commissioner. 
 
The City fully supports the integration of the two regimes to create a single land system in the 
territory to ensure that public land in the Northwest Territories are administered in a fair and 
transparent manner that reflects the interests of residents.   
 

2 THE PUBLIC LANDS ACT 

2.1 Northwest Territories Association of Communities (NWTAC) 
The NWTAC is an association of all thirty-three NWT incorporated community governments that 
was created to “promote the exchange of information among the community governments of 
the Northwest Territories and to provide a united front for the realization of goals”.  The City of 
Yellowknife is an active member of the NWTAC. 
 
On March 27, 2019 the NWTAC reaffirmed Resolution RA-19-18-12 – Transfer of Lands to 
Community Governments (attached hereto as Schedule “A”) to address concerns of 
municipalities regarding territorial land within municipal boundaries.  A key point of interest for 
municipalities is the impact that Commissioner’s lands has on the ability of municipal 
governments to develop sustainable community plans. 

2.2 The GNWT’s Approach 
The GNWT’s proposed legislation will merge the land regimes under the Commissioner’s Land 
Act and the Northwest Territories Lands Act to create a single integrated regime.  The 
mechanisms to allocate land through sales, leases, permits and other instruments are outlined 
in sections 5-7 of the Act.  The Act does not address the transfer of public lands to municipal 
governments; an item of major importance to municipal governments for the purposes of 
community planning, certainty of growth and economic development. 
  

3 CITY OF YELLOWKNIFE   

3.1 Background 
 

City Council recently established Goals and Objectives for 2019-2022 and specifically prioritized 
strategic land development and increased growth of development opportunities (Appendix “B” 
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– Council’s Goals & Objectives).  Specifically, the City will focus on diversity of development 
options and promotion of development across the City.  It is difficult for the City to achieve 
these objectives without fee simple tenure to public lands within municipal boundaries. 
 
Under the current regime, the City must apply for public lands within the municipal boundary 
and is often not granted the lands as requested.  For example, in 2019 the City made an 
application for lands within the Con waterfront area for the purpose of accommodating a public 
boat launch (in anticipation of the Giant Mine remediation closing the current public boat 
launch) (see Memorandum to Committee attached hereto as Appendix “C”).  However, the City 
was merely granted the option of leasing land and a smaller quantum (Application attached 
hereto as Appendix “D”).   
 
In the proposed legislation, this issue has not been addressed.  It is the City’s submission that all 
vacant public lands within municipal boundaries which are not subject to a reservation or 
withdrawal pursuant to Sections 10-12 of the proposed Act (such as the Akaitcho Interim 
Withdrawal) should be transferred in fee simple to the municipal government to be 
administered and developed.  At the very least, all public lands within the municipal boundary 
should be disposed of only by municipal governments and this should be regulated within the 
proposed Act.  Doing so will  ensure comprehensive community plans are respected and 
adhered to, which cannot be guaranteed if other orders of government are directly disposing 
for purposes that they deem appropriate.  
 
The City of Yellowknife respects the GNWT’s longstanding Land Lease Only Policy which 
reaffirms that lands should not be disposed of ‘by way of sale’ while there are outstanding 
Indigenous rights agreements to be concluded so that these negotiations are not prejudiced. 
The City fully agrees with ensuring that interim land withdrawals are protected and upheld; 
however, retention by the GNWT of all other public lands does not enable coherent planning 
and community development, and in fact, will adversely impact this from occurring.  
 

3.2 City Comments on Public Lands Act 
The City’s comments on the Public Lands Act are outlined in the following paragraphs: 
 

(i) Land Tenure   
 

As we understand, the mandate of the Minister and Department of Lands is to manage, 
administer and plan for the sustainable use of public land in the Northwest Territories in a fair 
and transparent manner that reflects the interests of the people of the Northwest Territories. 
In 2018, the population of the Northwest Territories was 44,541.  The City of Yellowknife is 
home to close to half the population of the NWT, but has tenure to a very small portion of the 
land that is used to provide services for residents, businesses, industry, and visitors.  
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While the City of Yellowknife is responsible for administering by-laws within the municipal 
boundary, the City only has ownership of approximately 9% of the land within the municipal 
boundary: 1% of land within the municipal boundary is vacant and available for development 
(see Map attached as Schedule “E”).  It is extremely difficult, if not impossible, for the City to be 
able to responsibly plan for and invest in future community development without fee simple 
title to lands within our boundary.        

 
(ii) Efficiency   

The City of Yellowknife is the central juncture for all regulatory land processes. By hosting 
multiple orders of government within the municipal boundary with overlapping regulatory land 
processes, land developers, permit applicants and business owners carry the burden of 
navigating the “red tape” of all the applicable systems. 
 
Developers want certainty, consistency and reasonable timeframes to proceed with 
development and business opportunity initiatives.  When most of the land within the municipal 
boundary requires a land application, consultation, survey and then transfer, the City is not in a 
position to facilitate timely development. 
 

(iii) Future Development 

In the City’s experience, the GNWT does not transfer contiguous parcels of land to the City and 
instead takes an ad hoc approach, even in response to requests based on community planning 
and development needs.  This approach does not lend to proper planning for linear 
infrastructure such as roads, utilities and other municipal services. The City requires certainty of 
land available for the purpose of proper phasing and establishing development costs.  
 

(iv) Taxes 

A related concern is the ability of municipal governments to collect property taxes on public 
lands that are leased.  Municipal governments receive grants in lieu of property taxes for 
territorially owned lands.  However, once public lands are leased, the lessee becomes 
responsible for payment of property taxes.  If the lessee defaults on payment of property taxes, 
municipal governments have no ability to collect outstanding taxes, specifically, public lands 
cannot be sold at a tax auction.  
 

4 CONCLUSION & NEXT STEPS  
 
The City believes that the Public Lands Act is an important first step in streamlining the two land 
regimes in to a more coordinated process.   It is imperative that an efficient system is created to 
ensure that municipalities are able to develop in a sustainable and efficient manner. 
 



 

 

Appendix A 
NWTAC RESOLUTION: 

 RA-19-18-12   
TRANSFER OF LANDS TO COMMUNITY GOVERNMENTS 

 

  



 

 

RA-19-18-12 Transfer of Lands to Community Governments 

WHEREAS the City of Yellowknife is seeking ownership and regulatory control of lands 
within the municipal boundary; 

WHEREAS there are outstanding land applications on Commissioner's lands within the 
municipal boundary; 

WHEREAS the City of Yellowknife is beginning a statutory review of the General Plan 
pursuant to the Community Planning & Development Act, 

WHEREAS the City is required to accommodate for land, growth and facilities over the 
next 10 years during this review; 

WHEREAS the uncertainty around land prevents the City from taking a comprehensive 
approach to land use, infrastructure, utilities and zoning; 

THEREFORE BE IT RESOLVED that the GNWT expedite and prioritize land transfers to 
community governments for the purpose of comprehensive and sustainable community 
planning and development. 

CATEGORY A CONCURRENCE 
Submitted by the City of Yellowknife 

 
Policy Committee Recommends: Reaffirmed 
June 2018 GNWT Responses 
 
The Department of Lands has been actively working with the City of Yellowknife and is 
committed to continuing this work to resolve any current issues associated with 
current land applications. 
 
The Director of Land Administration meets regularly with the City's Director of 
Planning to facilitate these discussions and determining the best approach to 
address the individual files. The next scheduled meeting is April 18, 2018 
and will include all members from each respective unit to facilitate a stronger 
working relationship. The GNWT is supportive of the City of Yellowknife's 
desire to manage lands within their boundaries utilizing bylaw enforcement as a 
tool to achieve these responsibilities. 
 
The GNWT (Executive and Indigenous Affairs) is currently engaged with Indigenous 
organizations in and around Yellowknife with the intent of negotiating finalized land 
claim agreements. 
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COMMITTEE: 

DATE: 

DEPARTMENT; 

ISSUE: 

I RECOMMENDATION: 

That: 

CITY OF YELLOWKNIFE 

MEMORANDUM TO COMMITTEE 

Governance and Priorities 

March 4, 2019 

Planning and Development 

Whether to acquire those surveyed and unsurveyed Commissioner's and private 
land parcels, as identified in Schedules A attached to each respective acquisition 
By-laws No. XXXX and No. YYYY for the purpose of a developing a public 

waterfront. 

1. By-law No. XXXX, a by-law to repeal By-law Nos. 2917 and 3599, as amended, and to acquire 

parcels of surveyed Commissioner's and private lands, be presented for adoption; and 

2. By-law No. YYYY, a by-law to acquire parcels of unsurveyed Commissioner's lands be presented 

for adoption. 

I BACKGROUND: 

Con Mine was the first gold mine in the Northwest Territories, and was constructed in 1937. Gold 

production lasted from 1938 until 2003. The mine site is currently under remediation and monitoring. 
The lands around the Con M ine waterfront area have been under various tenure over the last 50 years, 
with the Commissioner of the Northwest Territories, Imperial Oil, and a private party all active land 

owners in the area. This site was one of multiple pieces of marine infrastructure that were constructed 
in support of the mine operations. Further inland, away from the waterline, there was substantial land 

use activities taking place by Imperial Oil, which is noted through the presence of fuel st orage tanks as 
far back as 1966. Figure 1 depicts the detailed land tenure situation in this area. 

GOVERNANCE AND PRIORITIES COMMITTEE 
March 4, 2019 
DM#533454 

Page 1 



 

 

Figure 1- Land Tenure around Con Mine Dock 

Private land tenure within the area immediately adjacent to the water appears to have been initiated 
by the sale of Commissioner's land in 1980. These lands are identified as Lot 1 and 2, Block 606, and is 
the land upon which the former Con Mine recreation hall is located. These lands have remained under 
private tenure, and the current owner has been consulted with by City Administration regarding 
working with the City on future development initiatives in this area. 
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The use of the dock facility itself has been authorized through lease applications made to both the City 
and the GNWT. The City applied for leasehold interest in the land to the GNWT, and in turn has 
undertaken a series of leases to Imperial Oil for the use of the dock. Currently, Imperial Oil is an over 
holding tenant on these lands, they are working with the City to formally terminate their leasehold 

interest. The road network that serves the dock facility and adjacent lands is presently owned by the 
Government of the Northwest Territories (GNWT), a portion of this road network has been identified in 

this memorandum for acquisition. 

With the closing of Con Mine, and the remediation activities of Imperial Oil, heavy industry is no longer 

an active land use in the area around the dock faci lity. Public access to Great Slave Lake has been a 
priority for both Council and residents alike. The City initiated the City of Yellowknife Harbour Plan (the 
"Plan") to highlight and address the issues of public waterfront access, although the scope and focus of 

this study was around Old Town and the Yellowknif e Bay and Back Bay waterfronts. This Plan produced 
in 2012, bui lt upon previous efforts to create similar guiding documents. Numerous news and media 
outlets contain articles over the years identifying public waterfront access as being an issue that 

garners a considerable amount of public opinion. 

Presently, the two means of launching watercraft to Great Slave Lake is via the boat launch in Old 

Town, and the City facility near the Giant Mine. These sites also allow for public access to the 
waterfront for recreational activities. As Administration understands, the Giant M ine Remediation 
Project will render that boat launch inoperable and inaccessible to residents for a multi-year period. 
The intention of this memorandum is that the acquisition of the Con Marina lands wi ll be timed so that 

the establishment of a functional waterfront facility in this area will coincide with the closure of the 
Giant Mine boat launch. 

The boat launch in Old Town does not allow for the launching of certain watercraft, and users have 
often indicated that this facility is too busy, too small, and does not have enough parking to properly 

accommodate for the needs of users. With the anticipated closing of the Giant Mine boat launch, the 
faci li ty in Old Town would represent the only waterfront access currently available. 

I COUNCIL POLICY/ RESOLUTION OR GOAL; 

Council Goal#3 
Council Goa1#4 

Strengthen and Diversify the Economy 
Community Sustainability 

I APPLICABLE LEGISLATION, BY-LAWS, STUDIES, PLANS: 

Cities Towns and Villages Act, S.N. W.T. 2003; 
Yellowknife General Plan By-law No. 4656, as amended; 

Zoning By-law No. 4404, as amended; 
Land Administration By-law 4596, as amended; 
Smart Growth Development Plan; and 

Harbour Plan Recommendations 2012. 
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I CONSIDERATIONS: 

Legislative 
Pursuant to Section 53 of the Cities, Towns and Villages Act and Section 4(b) of Land Administrat ion By
law No. 4596, the acquisition of land must be authorized by a by-law specific to the subject land. 

Pursuant to Section 54 of the Cities, Towns and Villages Act and Section 4(b) of Land Administrat ion By

law No. 4596, the disposal of land must be authorized by a by-law specific to the subject land. 

Pursuant to Section 73 (1) of the Cities, Towns and Villages Act Council, may, by by-law, amend or 
repeal a by-law. 

Financial Considerations 

Due to the anticipat ed impact of the Giant Mine Remediation Project to the City's current boat launch, 
Administration is submitting an application for funding to the Remediation Project team to fund a 
feasibility study for the construction of new marine infrastructure at the Con M ine site. This funding 

proposal was submitted in February 2019. 

Additional funding sources w ill be explored at the Territorial and Federal level. Funding opportunities 
are available from agencies such the Department of Oceans and Fisheries (Federal), Canadian Northern 

Economic Development Agency (Federal), as well as the GNWT's Ministry of Industry, Tourism, and 
Investment (ITI). These funding sources will be explored in greater detail once the application to the 
Giant Mine Remediation Project is evaluated. 

As this long-term project evolves, additional consideration of future capital and O&M will form part of 

the planning for this site. However, at this time the City is only in itiating the process to acquire the land 
for public use. Once the City receives notification on the opportunity to acquires the lands, the next 
steps will be undertaken; planning, phasing, area development plan, and future financia l 
considerations. 

Public Waterfront Access 
Public access to waterfront land has long been a priority of Yellowknife residents. The concept of 

public access to Great Slave Lake appears w ithin the City's principal guiding land use documents, 
including the General Plan and Smart Growth Development Plan. Waterfront access is considered to be 

recreational trails and parks, functional marine infrastructure, such as docks and boat launches, as well 
as new facilities and development to bring people and businesses closer to Great Slave Lake. In 

addition to these documents, the City has commissioned multiple waterfront focused policy and 
development plans that were intended to allow the City and the public a greater amount of control 

over the use and access to waterfront amenities. 

The most recent City planning and policy document regarding publicly owned waterfront access was in 
2012. Council approved t he Yellowknife Harbour Plan Recommendat ions, which provided 

recommendations for the development of publicly accessible waterfront lands near Old Town. This 

document highlighted the challenges related to land tenure and jurisdiction around the waterfront in 
Old Town and Jolliffe Island. Previous plans to establish regulatory land use control over these areas 

have been subject to jurisdictional issues between the Federal, Territorial, and Municipal levels of 
control. These issues were complicated by the issues of land tenure, as there are many interested 
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stakeholders that are directly impacted with City plans to acquire waterfront access. The Con Mine 
dock facility is an opportunity with manageable land tenure, and the respective land owners are 
working in partnership with City Administration. 

City of Yellowknife General Plan and Zoning By-law 
The present land use designations of the Con Mine shoreline in the General Plan are Natural Areas, 
which is the area immediately adjacent to the shoreline, as well as Growth Reserve for the area inland 
and abutting the Natural Areas designation. Zoning By-law No. 4404, as amended, identifies this site 
and the Imperial Oil lands as being zoned Industrial. Administration has identified that any 

redevelopment of this site will require a comprehensive amendment to the General Plan designations 
and the Zoning By-law site regulations. Administration will include these lands as part of the General 
(Community) Plan Review, and utilize that process to identify future land use considerations in this 

area. 

At a later stage in this multi-faceted project, Administration will develop a communications plan to 

ensure that public and commercial interests have an opportunity to participate in the planning process. 
Based on initial research, this location may need to cater to watercraft operators, as well as res idents 
who would like to enjoy recreational opportunit ies. The details of the future amendments will be 

brought forward to Council for consideration and analysis, and be based on a comprehensive 
engagement strategy that draws in the public, current waterfront leaseholders and well as commercial 
fishery interests. 

Future Milestones, and Initiatives 
Pending Council's consideration of the recommendations herein, Administration will proceed with the 
land application process. Administration will consider these lands in the on-going General (Community) 

Plan Review within the Major Recreation land use category. Through that process, Administration will 
engage with members of the public and identified stakeholders regarding future land use policies. 

I ALTERNATIVES TO RECOMMENDATION: 

That By-laws No. XXXX and No. YYYY not be presented for adoption. 

I RATIONALE: 

As the Giant Mine Remediation Project will eliminate one of the Yellowknife's two means of boat 
launching and public waterfront access, Administration has attempted to identify an alternative site for 

these activities to continue. As heavy industry around the Con Mine dock has ceased to be an active 
land use, Administration has selected this dock for future redevelopment, and public ownership. Public 

waterfront access has been a Council priority, and a considerable amount of resources have been 
expended to identify the viability of a public marina facility. The impact of the Giant Mine remediation 
program has emphasized the need to establish a new boat launch to be used by residents of the City. 
Administration has identified an opportunity to secure lands that could address the long standing issue 

of waterfront access. By undertaking a site specific land use planning exercise, Administration and 

Council can create a publicly designed and publicly accessible facility. In doing so, the City will maintain 
active relationships with stakeholders, and dictate the manner in which such a facility is p lanned and 
designed in order to meet the needs of res idents and user groups. 

GOVERNANCE AND PRIORITIES COMMITTEE 
March 4 , 2019 
DM#533454 

Page 5 



 

 

 
  



 

 

.............. 

CITY OF YELLOWKNIFE 

BY-LAW NO. XXXX 

BAXXX 

A BY-LAW of the Council of the Municipal Corporation of the City ofYellowknifeauthoriz ingthe Municipal 
Corporation of the City of Yellowknife to repeal By-law Nos. 2917 and 3599, as amended, and to acquire 
fee simple title or leasehold interest in parcels of land for the Municipal Corporation of the City of 
Yellowknife, in the Northwest Territories. 

PURSUANT to Section 53 and Section 73 of the Cities, Towns and Villages Act, S. N. W.T., 2003, c. 22; 

WHEREAS the Municipal Corporation of the City of Yellowknife has enacted By-law Nos. 2917 and 3599, as 
amended; 

AND WHEREAS the said parcels of land are available for acquisition by the Municipal Corporation of the 
City of Yellowknife; 

NOW THEREFORE, THE COUNCIL OF THE MUNICIPAL CORPORATION OF THE CITY OF YELLOWKNIFE, in 
regular session duly assembled, hereby enacts as follows: 

APPLICATION 

1. That the Municipal Corporation of the City of Yellowknife is hereby authorized to acquire a fee 
simple or leasehold interest in all those parcels of land more particularly described as in Schedule 
"A", attached hereto and forming part of this by-law. 

2. That the Mayor and City Administrator of the Municipal Corporation of the City of Yellowknife, or 
lawful deputy of either of them, are hereby authorized in the name and on the behalf of the 
Municipal Corporation of the City of Yellowknife, to execute all such forms of application, deeds, 
indentures, and other documents as may be necessary to give effect to this by-law and to affix 
thereto the corporate seal of the Municipal Corporation of the City of Yellowknife as the act and 
deed thereof, subscribing their names in attestation of such execution. 

REPEALS 

3. By-law Nos. 2917 and 3599, as amended, are hereby repealed. 
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By-law No. XXXX BA-XXX 

EFFECT 

4. That this by-law shall come into effect upon receiving Third Reading and otherwise meets the 
requirements of Section 75 of the Cities, Towns and Villages Act. 

Read a Firsttimethis ___ day of _______ , A.D. 2019. 

Mayor 

City Administrator 

Read a Second Time this ___ day of ________ ~ A.D. 2019. 

Mayor 

City Administrator 

Read a Third Time and Finally Passed this ________ day of ________ ,, A.D., 2019. 

Mayor 

City Administrator 

I hereby certify that this by-law has been made in accordance with the requirements of the Cities, Towns 
and Villages Act and the by-laws of the Municipal Corporation of the City of Yellowknife. 

City Administrator 
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Item 
A1 
A2 
A3 
A4 
AS 

Descn·ption Area (hectare) 
Parcel B Lot 33, Blk 964, Plan 195 0.01 
Lot R/W, Plan 1004 0.10 
Parcel A Lot 33, Blk 964, Plan 195 0.28 
Parcel C Lot 33, Blk 964, Plan 553 0.03 
Portion of ROAD, Plan 1004 0.57 

City of Yellowknife 
Planning & Lands Division 

Land Owner 
Commissioner-GNWT Surve ed 
Commissioner-GNWT Surve ed 
Commissioner-GNWT Surve ed 
Imperial Oil Surve eel 
Commissioner-GNWT Surve ed 

LAND ACQUISITION SURVEYED PARCELS 

By-law No. XXXX Schedule A ,,-et<n.,;vyz~. Z019 



 

 

.............. 

CITY OF YELLOWKNIFE 

BY-LAW NO. YYYY 

BAYYY 

A BY-LAW of the Council of the Municipal Corporation of the City ofYellowknifeauthoriz ingthe Municipal 
Corporation of the City of Yellowknife to acquire fee simple or leasehold interest in parcels of land for the 
Municipal Corporation of the City of Yellowknife, in the Northwest Territories. 

PURSUANT to Section 53 of the Cities, Towns and Villages Act, S.N.W.T., 2003, c. 22; 

WHEREAS the said parcels of land are available for acquisition by the Municipal Corporation of the City of 
Yellowknife; 

NOW THEREFORE, THE COUNCIL OF THE MUNICIPAL CORPORATION OF THE CITY OF YELLOWKNIFE, in 
regular session duly assembled, hereby enacts as follows: 

APPLICATION 

1. That the Municipal Corporation of the City of Yellowknife is hereby authorized to acquire fee 
simple or leasehold interest in all those parcels of land more particularly described as in Schedule 
"A", attached hereto and forming part of this by-law. 

2. That the Mayor and City Administrator of the Municipal Corporation of the City of Yellowknife, or 
lawful deputy of either of them, are hereby authorized in the name and on the behalf of the 
Municipal Corporation of the City of Yellowknife, t o execute all such forms of application, deeds, 
indentures, and other documents as may be necessary to give effect to this by-law and to affix 
thereto the corporate seal of the Municipal Corporation of the City of Yellowknife as the act and 
deed thereof, subscribing their names in attestation of such execution. 

EFFECT 

3. That this by-law shall come into effect upon receiving Third Reading and otherwise meets the 
requirements of Section 75 of the Cities, Towns and Villages Act. 
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By-law No. YYYY BA-YVY 

Read a Firsttimethis ___ dayof ______ ~A.D. 2019. 

Mayor 

City Administrator 

Read a Second Time this ___ day of ________ , A.O. 2019. 

Mayor 

City Administrator 

Read a Third Time and Finally Passed this ________ day of _______ ~A.D., 2019. 

Mayor 

City Administrator 

I hereby certify that this by-law has been made in accordance with the requirements of the Cities, Towns 
and Villages Act and the by-laws of the Municipal Corporation of the City of Yellowknife. 

City Administrator 
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City of Yellowknife 

Planning & Lands Division 

Item 

83 Water Lot -30.2Bm Reserved 6.50 

LAND ACQUISITION UNSURVEYED PARCELS 

By-law No. YYYY Schedule A 

Note 

UnSurve ed 

Commissioner-GNWT UnSurve ed 

,,-et<n.,;vyz~. Z019 



 

 

 
Appendix “D” 

Response Letter dated May 15, 2019 
 



 

 

 
  



 

 

 
  



 

 

 
 

Appendix “E” 
Map – Land Growth Challenges 
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Bill 46 – Public Land Act 

Comments to the 

Standing Committee on Economic 

Development and the Environment 

July 4, 2019 
 

The NWT Association of Communities, would like to thank the Standing 

Committee on Economic Development and the Environment for providing us 

with the opportunity to comment on Bill 46 – Public Land Act 

 

The NWT Association of Communities 

The NWTAC is a non-profit, non-governmental organization that represents 
the interests of 100% of NWT communities. 
 
The NWT Association of Communities was formed in 1966 to represent the 
interests of municipal governments in the Northwest Territories.  It provides a 
forum and unified voice for the aspirations of its members. 
 
Our Vision: 
“Working together to achieve all that our communities want to be” 
 
Our Mission: 
“To work together to serve our communities by addressing common 
issues, delivering programs and exchanging information. We are the 
unified voice for communities on municipal goals determined by our 
members.” 

 
 
 
 



Community Governments in the NWT have expressed 
concern over the management and disposal of 
Territorial and Commissioners Land within their 
municipal boundaries.  We hear constant concerns 
raised that community’s requests for land transfers 
are ignored and yet private sales seem to be 
occurring.  Yet we are given to understand that first 
right of refusal is supposed to be provided to 
community governments within municipal 
boundaries. 
 
Communities need to have ownership and regulatory 
control of lands within their municipal boundaries.  
Community Governments cannot effectively take a 
comprehensive approach to land use planning, 
infrastructure, utilities and zoning without appropriate 
measures in place to protect the community’s 
interests. 
 
We would have hoped that these community interests 
would have been addressed in the Public Land Act 
but because of lack of consultation during the 
development, those interests are not addressed in the 
Act. 
 
 
 
 



 
GENERAL COMMENTS ON THE PROCESS & THE BILL 

 

• Although reference was made to planning on engaging with community 
governments in the development of this Bill, the “What We Heard 
Document” states meetings only occurred with 1 community government.  
Nor was any attempt made to engage with the NWT Association of 
Communities.  There is too much impact on Community Governments by 
this act for this lack of engagement. 

• There is constant reference to ‘lands within and around municipal 
boundaries’ throughout the discussion documents yet no reference to 
municipal boundaries in the Act or acknowledgement of the community 
governments role 

• Even the Policy Document FAQ’s does not include community governments 
in the What Kind of Engagement are you doing question response? 

• The fact that there are a number of amendments required to the various 
municipal acts and associated acts would indicate the importance of 
community governments in this process and further highlights the 
importance of effective consultation with communities in the development 
of this act and associated regulations 

• Once again we are only now seeing effective consultation during the 
Standing Committee phase. 

• Why are we in a big rush? Consultation was done two years ago.  
Recommend taking the time to do it right. 

• Community Roads are included under the Highway Traffic Act 

• No discussion or reference to Municipal Planning Instruments 

• We are presuming that a number of unaddressed items will be addressed 
in the regulations 

 
 
Section 1 Definitions 

• There are numerous references to governments in the act and yet it is not 
defined.  To our mind that includes community governments. 

 
Section 53 Plan of Survey 

• Why suddenly using the term ‘sold’ here?  



CONCLUSIONS 

• The final reading of this act should not take place until effective 

consultation with community governments occurs.  The NWTAC 

would be pleased to provide advice and assist with this process. 

• Participation by community governments in crafting of 

regulations is also absolutely critical 

• Community Governments should have first Right of Refusal on all 

public lands within their respective municipal boundaries.  This 

needs to be abundantly clear in the legislation and associated 

regulation. 

 

In closing, we want to once again reiterate that we appreciate the 

opportunity to provide these comments to the Standing Committee on 

Economic Development and the Environment on Bill 46 – Public Land 

Act.  Please let us know if there is anything we can do to assist with 

the requested consultations with Community Governments.  

 



 
 

Independent Environmental Monitoring Agency  
 

Presentation to the Legislative Assembly 
Standing Committee on Economic 

Development and Environment 
 

Bill 46 – Public Land Act 
 

June 27, 2019 
Emery Paquin, Vice-Chair 



Background 

Priorities of the 18th Legislative Assembly (Sept 2017) 
“Economy, Environment and Climate Change  

3. Improving coordination and effectiveness in resource management 
systems” 

Guidelines for the Closure and Reclamation of Advanced 
Mineral Exploration and Mine Sites in the NWT (Nov 2013) 
 

 



Mackenzie Valley Land Use Regulations 
Section 32(1): The Board may require security in an amount not 
exceeding  the aggregate costs of abandonment, restoration and 
other measures necessary after abandonment of the land-use 
operation. 

 

Waters Regulation  
Section 11(1): The Board may require security in an amount not 
exceeding  the aggregate costs of abandonment, restoration and 
other measures necessary after abandonment of the undertaking. 

 

Current Legislative Authorities - Security 



Assigning and Setting Security 

Securities are assigned by Boards, administered by GNWT 
 
No legislated requirements on how security is to be 
determined or allocated between land and water.  
 
RECLAIM Model used to estimate closure costs 
• Assumed to cover all GNWT costs should company 

become insolvent 
• Mine components estimated separately 
• Based on unit costs 
• Land vs. water liabilities assigned by percentages 

 



Current Challenges 
• RECLAIM model does not segregate land and water-related 

costs well 
• Inconsistencies in Board allocation of securities 
• Changes to securities held under land use permit require 

formal amendment to the instrument.  
• Cost and administrative burden to industry to provide 

separate land and water securities 
• Cost, administrative burden and potential conflict for  

government to administer separate land and water securities  
• Amendment to MVRMA or MVLUR requires action by 

Parliament 
 

 
 



Current Opportunities – Bill 46 
Section 8: Security 

• Add new authority enabling land-related securities to be held by 
Responsible Minister (Water) 

• Would not alter obligations or authorities of Responsible Minister 
(Lands) under MVLUR section 32(1) 

Section 61(d): Regulations 
Add regulation-making authorities as required 

Section 78: Consequential Amendment Waters Act 
Add authority enabling Responsible Minister (Water) to hold land-
related securities on behalf of Responsible Minister (Lands) 

 



Outcomes 
No change to total securities held by GNWT 

Help ensure process consistency and predictability 

Promote progressive reclamation 

Reduce cost and administrative burden on industry 

Reduce cost, administrative burden and potential conflicts 
for government 



Thank You 
 

Questions? 
 
 
 

Independent  Environmental Monitoring Agency 
Phone: (867) 669-9141 

monitor1@monitoringagency.net   
www.monitoringagency.net 



 

Address  
4921-49th street (4th Floor) P.O. Box 1438 Yellowknife, NT X1A 2P1 

Telephone (867) 873-6744, Fax: (867) 873-9306, E-mail: b_lenoir@ducks.ca, Website: ducks.ca 
 

 

 

 

 

June 20, 2019 

 

Chairperson Cory Vanthuyne 

Standing Committee on Economic Development 

And Environment 

Government of the Northwest Territories 

Box 1320 

Yellowknife, NWT  X1A 2L9 

 

Dear Mr. Vanthuyne, 

 

RE:  PROPOSED AMENDMENTS TO THE GOVERNMENT OF NORTHWEST 

TERRITORIES BILL 46 – PUBLIC LANDS ACT 

 

Ducks Unlimited Canada’s (DUC) provided comments on the proposed amendments to the Northwest 

Territories Lands Act and the Commissioner’s Land Act and we are pleased to provide this subsequent 

input to the resulting Bill 46 – Public Lands Act. As Canada’s leading authority on wetlands, our 

comments focus on the importance and conservation of wetlands that may be enhanced through this 

legislation.   

 

Approximately 85% of Canada’s wetlands are located in the boreal forest.  In some areas, more than two-

thirds of the landscape is covered by aquatic systems including wetlands, lakes, rivers and deltas.  In such 

a landscape it is very important that we can identify the type of wetlands encountered so that potential 

impacts to these essential aquatic systems can be avoided or minimized. 

 

What is a Wetland 

 

“…land that is saturated with water long enough to promote wetland or aquatic processes as indicated by 

poorly drained soils, hydrophytic vegetation and various kinds of biological activity which are adapted to 

a wet environment” – National Wetland Working Group 1998. 

 

The following are common elements of wetlands:  

 

• Permanently or seasonally waterlogged 

• Water less than 2 meters in depth 

• Characterized by vegetation that is adapted for life in saturation/flooded soil conditions 

• May be treed, shrubby or open 

• May be stagnant systems or moving/dynamic systems that transport water over long distances 

• Often interconnects with other wetlands, lakes, or streams and vulnerable to developments that can 

block their natural flow 

• Most boreal wetlands are vegetated 

• Water may be present above, at, or below surface 
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Telephone (867) 873-6744, Fax: (867) 873-9306, E-mail: b_lenoir@ducks.ca, Website: ducks.ca 
 

 

 

 

 

Importance of Wetlands 

 

Wetlands are some of the most biologically rich and productive areas in the boreal forest.  They protect 

us from flooding by storing and slowing water sent downstream. They play a critical role in maintaining 

water quality by filtering out heavy metals, sediments and other pollutants. They protect us from drought 

by holding water when conditions are dry. They protect us from climate change by reducing greenhouse 

gases as globally significant storehouses of carbon. Wetlands also provide critical habitat for over 600 

species of plants and animals, including many species at risk. They provide hundreds of species (including 

waterfowl) with safe places to eat, sleep and raise young. Wetlands give us natural places to play, learn 

and explore. They also support tourism by providing destinations for hiking, hunting, canoeing, 

photography and more.  

 

DUC’s work across the north has focused on conserving its invaluable natural beauty and bounty. Its 

waters and wetlands are central to all life in the region and we are working with northern people and 

governments to protect them.   

 

Recommendations for Bill 46 

 

It is apparent that Bill 46 is meant to apply to all lands under the administration and control of the GNWT, 

including lands below bodies of water.   Given the proposed language and provisions offered in Bill 46, 

there still remains ambiguity as to how wetlands in particular are to be treated – whether as a component 

of and under the definition of “public land” or rather as one of the constituent “bodies of water” under 

clause 15. Given our past experience in reviewing legislation in other jurisdictions we have found that a  

lack of consistency in definitions or language related to wetlands and waterbodies can lead to inconsistent 

implementation of desired outcomes of legislation, regulations and guidelines.  

 

We recommend that additional wording be included in the Act to clarify how wetlands are to be interpreted 

and administered under this Act.    DUC recommends that reference be made in the Act to “wetlands” as 

an explicit component of the term: “bodies of water” to ensure there is no ambiguity related to how 

wetlands are to be treated and interpreted under the Act.  We offer specific recommendations for 

relatively simple but important amendments to provisions 14 and 15 as underlined below: 

 

Beds of bodies of water 14. Unless the grant contains a provision to the contrary, administration 

and control of all wetlands and the bed below the ordinary highwater mark of a body of water is 

reserved to the Commissioner out of every grant of public land where the land borders a wetland 

or body of water.  

 

Water Rights 15. Unless the grant or disposition contains a provision to the contrary, no grant or 

disposition of public land conveys any exclusive right, privilege, property or interest with respect to 

any wetland, lake, river, stream or other body of water within, bordering or passing through the 

land.  
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Opportunity for linkages to and additional progress on a dedicated Wetland Policy 

 

The GNWT is in a globally unique position with relatively little wetland loss to date.  As noted in previous 

submissions, we estimate that a minimum of 20% of the NWT is covered by wetland ecosystems. However 

changes in climate and increasing demand for natural resources can have an increasingly negative impact 

on wetland function and value – particularly in the absence of sound planning and policies. The adoption 

and implementation of robust wetland policies and legislation, before large scale loss occurs, will allow 

the NWT to avoid the high, preventable costs other jurisdictions are now facing as they attempt to restore 

the functions and values that natural wetlands currently provide. 

 

Progress toward more dedicated policies and legislation that specifically address how wetlands are to be 

conserved and managed can begin with the explicit inclusion of wetlands under the Public Land Act. This 

legislative process in an ideal opportunity to ensure the Act more adequately captures how it will impact 

critically important and vast wetland ecosystems across the NWT. This process is also a tremendous 

opportunity to begin to align the Act with other outstanding Natural Resources Legislation, and we believe 

our recommendations are constructive in that regard as well.  DUC recognizes that the Public Land Act is 

not meant to specifically address the current risks, practices and standards regarding wetlands across NWT 

landscape.  As such, and to that end, we continue to look forward to tangible progress on the outstanding 

Waters Act.  

 

On behalf of DUC, I thank you for the opportunity to provide suggestions for significant improvement to 

Bill 46.  DUC would welcome the opportunity to discuss any of these comments in more detail and/or to 

discuss how we may collaborate to make further progress on the Waters Act or a dedicated NWT Wetland 

Policy.   We look forward to continue working with your government to advance the conservation of 

wetlands in the NWT.  

 

Mahsi Cho 

 

 

 

Barrett (Sonny) Lenoir 

Manager, Northwest Territories 

Ducks Unlimited Canada 

4921-49th Street  

Yellowknife, NWT  X1A 2P1 

b_lenoir@ducks.ca 

867-873-6744 

 

CC: Kevin Smith, National Manager, Boreal Programs 

 Greg Bruce, Head Industry and Government Relations 

 GNWT Standing Committee on Economic Development and Environment Members 

 

 



Bill 46:  PUBLIC LAND ACT 

N.  KABIRI 

nkabiri@hotmail.com 
Hay River, NT 

 

1. Conceptualization public land 

Sec. 1 –definition of ‘public land’, read together with Sec 2(1) defines public land in terms of 

administration and control by the Commissioner.  But this still raises a question: which is this 

land under the administration and control by the commissioner?  The process the Commissioner 

goes through to decide/know which land s/he is to administer and control is what should go into 

defining public land.  The current formulation describes what the Commissioner does, not how 

s/he knows where to do it.  The latter is what is needed in formulating a definition of public land.  

Because this Act is the first and primary port of call for a person interested in public land, it 

would be helpful to its users if it stated, even if by way of alluding to regulations or even by 

referencing to a registry or another Act (as in Sec. 9 on definition of Registrar), how one can 

identify this land.  The Act should offer a definition of public land that creates a mental beacon 

that sets this land from other land tenure jurisdictions extant, e.g., Hamlets, cities, aboriginal 

lands, etc.  See, for example, definition of ‘dwelling place’ (Sec.1) and Sec 13 & 14 on 

reservations from land grants of land bordering seas, waters, and other territories/provinces.  The 

latter is the closest we have to knowing what is public land under administration/control of the 

Commissioner.        

 

 

2. Exposing the public to legal jeopardy 

Sec. 4. 

Proceeding from the foregoing, this section has the potential of exposing members of the public 

to legal jeopardy.   

What constitutes ‘use’ of public land?  While this is spelt out when a person has a grant, for 

those without lawful authority, ‘use’ then can mean anything from stepping on that land because 

that is trespass.  The 30 m width of a strip of land bordering a water body/river referred in Sec 

(13) is, therefore, public; common knowledge show that people use this as walking trails, beach 

‘parties’ (hence recreation) liberally.  Is this now criminalized or there is another law insulating 

such members of the public from potential sanction under this section?   

 

May be this section should limit itself to ‘possess’ because this has the connotation of ownership 

and most activities ordinary members of the public (may) do on public land do not reach that 

threshold.  They are normally temporary use or occupancy.  Regulating the ‘use’ and ‘occupy’ 

referred to in this section can still be done under Sec. 18 (1a) & 32(c).  These sections refer to 

‘wrongfully…using…occupying’ and ‘remains on public land…use… occupancy …after… 

ordered to vacate” respectively.  They thus help achieve the objective of Sec. 4, without 

seemingly criminalizing what average members of public would consider innocent use of public 

land that does not generally require seeking authorization in a free country. 

 

Given the confusing and alarming implications of Sec. 4, it can thus be argued that whatever it 

seeks to achieve is taken care of by foregoing sections and Sec. 4 is, therefore, superfluous and 

can be deleted.  
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 3.  Interests in public land: supply without demand?  

Sec. 5 (1) & Sec. 54 

The Minister is presented supplying land as the first mover; it is as if it would even be ok if the 

Minister can/should move around dishing out public land.   

The action by the Minister should be preceded by a sub-section that creates demand for 

grant/disposition.  The sub-section should thus provide for persons interested in land to apply to 

the Minister in accordance with the Act and applicable regulations.  Such a sub-section would 

also help contextualize Sec. 54 (on application fees); or Sec. 54 could be incorporated as part (b) 

of that sub-section.  Then the Minister can follow----dispose/grant.  As it is now, where does Sec. 

54 come from? 

 

4. Authority over mining rights: concurrently or exclusionary? 

Sec. 5 & 6 read together raises the question of whether Sec. 6 implies that the Minister can issue 

other dispositions to land but not on mining rights or it simply means that the Minister can, but 

so also can the Commissioner.  There is a potential conflict of jurisdiction here. 

 

While it would appear from Sec. 16(a) that mining rights is the exclusive jurisdiction of the 

Commissioner, this exclusion is more apparent than real.  Sec. 16(a) by just giving the 

Commissioner administration/control of mines and minerals does not imply the Minister cannot 

dispose of mining rights.  If that was the case, the Minister would also not be able to invoke Sec. 

5 since land is also under control of the Commissioner. 

 

5. Problem of conceptualizing public land persist 

Sec. 12  

Isn’t public land already land set apart for public purposes, whatever those purposes may be?  If 

now we have a new set of land set apart for public purposes, is this land still public land?  

Assuming it is, then is the land it was set aside from also still public land and if so, do we then 

have two categories (or more) of public lands? 

 

To avoid a seeming difficulty, this section can be formulated in the same way as Sec. 11 and just 

tabulate those purposes e.g. recreation parks (with the meaning that these lands are not available 

for purposes contemplated in Sec. 53 (i.e. can’t be sold).  For such a tabulation, see the 

Territorial Lands Act Sec. 23(b, e) and NWT Land Act, 2014(9(b, e).   

 

6. Dispersing the burden of inspection and investigation to private actors 

Sec. 23 (1-3), 25-26, 32(1a) 

The inspection and investigation regime allows inspectors to enter any place (sec. 23(1) & 25).  

This includes sucking-in private actors not party to the conflict and who may have no contractual 

disposition with the Minister over any public land, but are nevertheless supposed to comply (sec. 

23(3)) with the orders of the investigating officers (sec. 23(2)) under pain of punishment (sec. 

32). 

 

The requirement for compliance by these private actors imposes on them definite transaction 

costs.  One may have to miss opening her business, reporting to work, etc. in order to respond to 

these unfunded mandates, but which can earn one a penalty of up to $ 100K (Sec. 32(2a, ii).  

 



Can the Act provide for some kind of compensation so that the provision of a public good by 

these private actors is not done in a way that generates a private bad?  After all, both the state 

and the suspect being pursued were themselves most likely involved in a commercial venture, an 

investment, in which either both or one stood to gain monetary benefits, but which could not 

have been extended to private actors.  So, private actors should not become collateral damage 

when such transactions go up in smoke.  There is need to modify how they get involved in these 

externalities. 

 

 

7. Need for brevity without sacrificing value 

Sec. 25 vs 28 

It is not clear at the outset what sec. 28 seeks to achieve that cannot be accomplished by invoking 

sections 23 & 25.  It has a problem of value addition. 

 

8.  Monopoly of good faith: disproportional distribution of benefits of good faith 

Sec. 30 vs 39(1a-b) 

Sec. 30 releases public officers from liability for (in)action resulting from ‘good faith’.  But 

members of the public named in a notice of violation are denied a right of defence that invokes a 

similar logic of good faith (Sec. 39(1)).  Thus the Act seems to assume that some actors in the 

public arena have a monopoly of good faith. This is problematic in a constitutional democracy 

because an instrument regulating the interaction between the state and the subject must treat both 

as equal in the eyes of the law. 

 

Sec. 39(2), though a bit technical, is in the face of it a more productive way of balancing Sec. 30 

and 39 (without sub-section 1); in this case, benefits based on intentions would be seen to be 

distributed proportionately.   

    

 

  9.  Expand, not constrain, the spirit of (alternative) dispute resolution 

Sec. 44.    

The provision for correction/cancellation represents a good statement of self-reflection and is 

commendable: it recognizes the fallibility of human actors.  The full benefits of this recognition 

are, however, diluted by putting a temporal limitation to when it can be accessed.  Any 

opportunity to end a dispute should be seized anytime it presents itself, provided both parties 

(inspector and person given a notice) are happy with the outcome.  It is called a win-win.  

 

If the idea is that the inspector has recognized that an error was done, why should it matter at 

what stage the review process is in?  Indeed, one can forward that the tendency should be to 

stretch the benefit to an extent where this correction/cancellation should be invoked even if the 

review has been dismissed and penalty paid.  Because we are dealing with people, not statistics, 

and we are in the NWT, the echo of the reconciliation aura demands that we see courage in 

righting a wrong once it is recognized irrespective of when it happened. The Minister should 

have the moral and administrative obligation to reach out to a person wrongly burdened with a 

notice of violation s/he did not deserve. 

 



To proceed with an administrative mechanism (Sec. 45-46) even when the officer who issued the 

notice concedes it should not have been issued but is now handicapped from reversing the 

situation to the status ante by virtue of a procedural technicality (review is already with the 

Minister) is to expose the system of administration of justice to public disrepute.  The spirit of 

Sec. 35(2) that penalty should serve the purpose of promoting compliance, not punishing, should 

aid the case for removing the offending caveat in Sec. 44. Put simply: if a legitimate cancellation 

is effected when the Minister is half-way with the review, what injury does s/he suffer? 

 

 

10. Attack on the separation of powers 

Sec. 46(5) 

To insulate a decision of one actor regarding another actor from the jurisdiction of the courts is 

clearly ultra vires.  It offends the doctrine of separation of powers. The courts alone have the 

jurisdiction to decide whether to take up a pleading on its own merit.  A determination made by 

the Minister over an issue emanating from the actions of an inspector in the same ministry 

creates a situation where the ministry is prosecutor and juror morphed into one.  Such a scenario 

renders it a perfect candidate for review by an independent arbiter.  It cannot be left to one 

interested party to decide whether it goes to the court or not.  It cannot be fair for the Minister to 

move the courts to enforce payment of penalties (Sec. 50(1) & 51(2)) but at the same time deny 

others the right to turn to the same courts to impugn the same.  It is double standards. 

 

A rejection of Sec. 46(5) must be founded on the premise that final pronouncement on matters of 

justice in a constitutional democracy resides with the judiciary.  Even specifically with court 

determinations, the right of appeal is not constrained.  Indeed, the Commissioners Land Act (Sec. 

11) provided a good practice: guaranteed as much, as does the Territorial Lands Act (Sec. 22), 

though this draft buys into the limitation of appeal in the latter’s Sec. 49(5).  There may be a 

tension between these two sections, but how did the draft favor Sec. 49(5)) over Sec. 22?  To 

imperil ones access to this resource constitutes an unacceptable attack on procedural justice.  As 

shown below, it can also have unintended consequences.   

 

If it is allowed that an Act can exclude itself from the scrutiny of the courts, what will prevent 

the next Act and the next—ad infinitum--- from seeking the same entitlements?  This presents 

the risk where the entire Executive could end up outside the orbit of the courts given that there is 

no rationale offered that this is an isolated case that does not reflect a general appetite within the 

Executive.  Within this context, it can be noted that the draft Post-secondary Bill betrayed a 

similar tendency (Sec. 12(4)).   

 

There may also be ramifications to the broader economy.  If an investor gets an unfavorable 

determination from the Minister and has to live with it even when it appears a better dispensation 

could have been secured from the courts if access had not be curtailed, then this could lead to a 

mind-set that NWT is a risky investment destination.  This will make the work of the Minister of 

investment more difficult because investors may not expect him/her to make a credible 

commitment on another portfolio or a future Minister (a Trumpian who can rip off contracts like 

tissue while believing, mistakenly or otherwise, that they enjoy judicial invisibility). 
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