MEETING RIA 04-19-21

SPECIAL COMMITTEE ON RECONCILIATION AND INDIGENOUS AFFAIRS
~

APRIL 8, 2021
COMMITTEE ROOM ‘A’ - YELLOWKNIFE, NT
2:00 PM
AGENDA
1. Prayer
2. Review and Adoption of Agenda
3. Declarations of Conflict of Interest
4. Public Matters:
a) Presentation: United Nations Declaration on the Rights of Indigenous
People with Mr. Thomas Isaac, Partner and Chair, Aboriginal Law Group,
Cassels, Brock and Blackwell LLP Partner
5. In-Camera Matters:
a) Committee Business
6. New Business
7. Parking Lot
8. Date and Time of Next Meeting: Wednesday, April 14, 2021 at 1:00 PM
9. Adjournment
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Attachment 1a

United Nations
Declaration on the
Rights of
Indigenous Peoples
P R E S E N TAT I O N TO T H E S P E C I A L
C O M M I T T E E O N R E C O N C I L I AT I O N
& I N D I G E N O U S A F FA I R S

Ap r i l 8 , 2 0 2 1

Thomas Isaac
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Outline
1. History of the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP)
2. Content of UNDRIP
3. Efforts to Implement UNDRIP in Canada
a. Bill C-262 (Federal)
b. DRIPA (BC)
c. Bill C-15 (Federal)

4. Reconciliation & Concluding Remarks
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Introductory Remarks
• Thank you for the opportunity to present to you today.
• Canada is in the midst of significant developments in respect of Indigenous peoples and
their rights as part of the country’s ongoing efforts toward real and lasting reconciliation.

• Reconciliation is a critical component of Canada’s ability to reach its full potential in
respect of its relationship with Indigenous peoples and its protection of Indigenous rights.

• This presentation is intended to assist the Special Committee in its discussions and
deliberations regarding the implementation of UNDRIP.

• This presentation does not represent an opposition to UNDRIP. Rather, the comments and

critiques contained herein are intended to promote, and to advance Canada, the provinces
and the territories, toward, real and lasting reconciliation.
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HISTORY OF UNDRIP
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Drafting of UNDRIP
• UNDRIP is an international, aspirational document that is designed to be a
global benchmark for Indigenous rights.

• UNDRIP was the result of over 20 years of work by the Working Group on
Indigenous Populations, the international community, Indigenous leaders
and experts, and Indigenous peoples’ advocates.

• The drafting of UNDRIP was marked by several impasses.
• Many countries opposed UNDRIP’s provisions regarding self-determination,

lands, territories and resources, and the principle of free, prior and informed
consent (FPIC), and such provisions’ potential impact on national and territorial
integrity.
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Adoption of UNDRIP
• On September 13, 2007, UNDRIP was adopted by the United Nations
General Assembly.

• At the time of the adoption vote, there were 88 states with Indigenous peoples.
• Of the 88 states, only 42 states voted in favour of UNDRIP. Further, most of
these states included caveats in their vote in favour of UNDRIP.

• 4 states voted against UNDRIP – Australia, Canada, New Zealand, and the
United States of America.

• Remaining 42 states with Indigenous peoples either abstained from voting or
did not show up at the United Nations for the vote.
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Evolution of Canada’s Position on UNDRIP
• Canada initially voted against the adoption of both the draft and final
versions of UNDRIP before the Human Rights Council and the United
Nations General Assembly, respectively.

• Canada’s initial votes against the adoption of UNDRIP did not represent a
refusal to protect Indigenous rights domestically.

• Instead, Canada’s position was that UNDRIP contained provisions that were
overly broad and fundamentally incompatible with the country’s legal regime.
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Evolution of Canada’s Position on UNDRIP (Cont.)
• On November 12, 2010, Canada endorsed UNDRIP as an “aspirational”
and “non-legally binding” document.

• In 2015, the Truth and Reconciliation Commission of Canada issued 94

calls to action, including those that called for the implementation of
UNDRIP domestically.

• On May 10, 2016, Canada endorsed UNDRIP “without qualification.” As

part of this endorsement, Canada committed to adopting and implementing
UNDRIP in accordance with the Constitution of Canada.
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CONTENT OF UNDRIP
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Overview of Canada’s Legal Regime
• Internationally, Canada is the leading protector of Indigenous rights.
• Thanks to the efforts of Indigenous leaders, lawyers, and the courts that took a

purposive approach to section 35, Constitution Act, 1982, Canada has the most
sophisticated legal regime in the world for protecting Indigenous rights.

• The Supreme Court of Canada has released 70+ decisions just on section 35,
Constitution Act, 1982.

• Canada has the most robust system of any country to prevent unilateral state
action against Indigenous peoples.

• Although not perfect, Canada is well on its way to real and lasting reconciliation.
• Indeed, to date, no country has implemented UNDRIP as a whole.

10

RIA - 013

Overview of UNDRIP
• UNDRIP is an international, aspirational document that is not legally

binding. Instead, UNDRIP serves as a guide and a benchmark in the
review of a country’s human rights performance in respect of Indigenous
peoples.

• UNDRIP consists of 24 preambular statements and 46 articles (together, 74
distinct paragraphs), which delineate individual and collective Indigenous
rights, including those pertaining to (among other things):

• Lands, territories, and resources; and
• Principle of FPIC.
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Lands, Territories, and Resources
• Article 26(1): Indigenous peoples have the right to the lands, territories

and resources which they have traditionally owned, occupied or
otherwise used or acquired.

• Article 26(2): Indigenous peoples have the right to own, use, develop and
control the lands, territories and resources that they possess by reason of
traditional ownership or other traditional occupation or use, as well as
those which they have otherwise acquired.

• Article 26(3): States shall give legal recognition and protection to these

lands, territories and resources. Such recognition shall be conducted with
due respect to the customs, traditions and land tenure systems of the
Indigenous peoples concerned.
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Lands, Territories, and Resources (Cont.)
• Article 28(1): Indigenous peoples have the right to redress by means that
can include restitution or, when this is not possible, just, fair and equitable
compensation, for the lands, territories and resources which they have
traditionally owned or otherwise occupied or used, and which have been
confiscated, taken, occupied, used or damaged without their free, prior
and informed consent.

• Article 28(2): Unless otherwise freely agreed upon by the peoples
concerned, compensation shall take the form of lands, territories and
resources equal in quality, size and legal status or of monetary
compensation or other appropriate redress.
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The Principle of FPIC
Articles that Appear More Reasonable:

• Article 10: Indigenous peoples shall not be forcibly removed from their

lands or territories. No relocation shall take place without the free, prior
and informed consent of the Indigenous peoples concerned and after
agreement on just and fair compensation and, where possible, with the
option of return.

• Article 19: States shall consult and cooperate in good faith with the

Indigenous peoples concerned through their own representative institutions
in order to obtain their free, prior and informed consent before
adopting and implementing legislative or administrative measures that may
affect them.
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The Principle of FPIC (Cont.)
Articles that Appear Less Reasonable:

• Article 29(2): States shall take effective measures to ensure that no storage or

disposal of hazardous materials shall take place in the lands or territories of
Indigenous peoples without their free, prior and informed consent.

• Article 32(2): States shall consult and cooperate in good faith with the Indigenous
peoples concerned through their own representative institutions in order to
obtain their free and informed consent prior to the approval of any project
affecting their lands or territories and other resources, particularly in connection
with the development, utilization or exploitation of mineral, water or other
resources.

• Efforts to implement UNDRIP have not distinguished between articles that appear
more reasonable and articles that appear less reasonable.
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BILL C-262 (FEDERAL)
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Overview of Bill C-262
• On April 21, 2016, MP Romeo Saganash introduced Bill C-262, An Act to

ensure that the laws of Canada are in harmony with the United Nations
Declaration on the Rights of Indigenous Peoples, in the House of
Commons.

• Bill C-262 passed the House of Commons, but it died in the Senate when
Parliament dissolved for Canada’s federal election in 2019.

• Bill C-262 was the first (albeit unsuccessful) effort to implement UNDRIP in
Canada.
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Content of Bill C-262
• Section 2(2): Nothing in this Act is to be construed as delaying the
application of UNDRIP in Canadian law.

• Section 4: The Government of Canada, in consultation and cooperation
with Indigenous peoples in Canada, must take all measures necessary to
ensure that the laws of Canada are consistent with UNDRIP.

• Section 5: The Government of Canada must, in consultation and

cooperation with Indigenous peoples, develop and implement a national
action plan to achieve the objectives of UNDRIP.
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DRIPA (BC)
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Overview of DRIPA
• On February 12, 2019, the British Columbia (BC) government announced
its commitment to introduce legislation to implement UNDRIP.

• “BC will be the first province in Canada to introduce legislation to implement

[UNDRIP], legislation co-developed with the First Nations Leadership Council
and other Indigenous organizations.” (BC Throne Speech – 2/12/2019)

• On October 24, 2019, the BC government introduced Bill 41, Declaration
on the Rights of Indigenous Peoples Act (DRIPA), in the BC Legislature.

• On November 26, 2019, the BC Legislature passed DRIPA unanimously.
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Content of DRIPA
• DRIPA’s purposes are to:
• Affirm the application of UNDRIP to BC laws;
• Contribute to the implementation of UNDRIP; and
• Support the affirmation of, and develop relationships with, Indigenous governing bodies.

• DRIPA requires the BC government to ensure all BC laws are “consistent with”
UNDRIP, through consultation and cooperation with the Indigenous peoples in BC.

• DRIPA authorizes members of the Executive Council to enter into agreements with
Indigenous governing bodies, on behalf of the government.

• DRIPA consists of 10 sections, covering broad topics such as “Measures to align
laws with [UNDRIP],” “Action Plan,” and “Agreements.”
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Section 1(2) of DRIPA
• “For the purposes of implementing this Act, the government must consider
the diversity of the Indigenous peoples in British Columbia, particularly
the distinct languages, cultures, customs, practices, rights, legal traditions,
institutions, governance structures, relationships to territories and
knowledge systems of the Indigenous peoples in Canada.” (DRIPA, s. 1(2))

• In BC, there are approximately 200 distinct First Nations and the Métis.
• DRIPA does not contemplate and explain how the BC government will adapt

when conflicts between the diverse Indigenous groups in BC inevitably arise in
respect of implementing DRIPA.
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Section 1(4) of DRIPA
• “Nothing in this Act is to be construed as delaying the application of
[UNDRIP] to the laws of British Columbia.” (DRIPA, s. 1(4))

• It is unclear what this interpretive provision means.
• DRIPA uses broad language in respect of timelines associated with the
implementation of UNDRIP.

• DRIPA’s lack of specific, nuanced, and flexible language creates
inconsistencies when faced with the realities of implementation.

• “Indigenous peoples and the Province are working in partnership to design a plan to
move forward. Together, we will consult with Indigenous communities on which BC
laws to change first to align with [UNDRIP].” (BC government website:
declaration.gov.bc.ca)
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Section 2 of DRIPA
• “The purposes of this Act are as follows:
• to affirm the application of [UNDRIP] to the laws of British Columbia;
• to contribute to the implementation of [UNDRIP]; and
• to support the affirmation of, and develop relationships with, Indigenous
governing bodies.” (DRIPA, s. 2)

• DRIPA makes no mention of the applicable processes.
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Section 3 of DRIPA
• “In consultation and cooperation with the Indigenous peoples in British Columbia, the
government must take all measures necessary to ensure the laws of British Columbia
are consistent with [UNDRIP].” (DRIPA, s. 3)

• DRIPA imposes a very high and broad standard of “all measures necessary” without
establishing any reasonable limits on these “measures.”

• Standard of “all measures necessary” lacks specificity, flexibility, and nuance.
• Cooperation: Working together to the same end. (Canadian Oxford Dictionary)
• It is particularly difficult to read sections 1(2) and 3 of DRIPA together.
•

i.e. “diversity of Indigenous peoples” + “all measures necessary”

• “Laws” means all BC legislations and all BC regulations. It is difficult to see how “all” BC
“laws” can be aligned with UNDRIP’s 74 distinct paragraphs and be consistent with sections
1(2) and 3 of DRIPA.
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Section 4(1) of DRIPA
• “The government must prepare and implement an action plan to achieve
the objectives of [UNDRIP].” (DRIPA, s. 4(1))

• UNDRIP does not contain explicit “objectives,” and it does not contain any
explicit “aims,” “goals,” or “intentions.”

• UNDRIP consists of 24 preambular statements and 46 articles (together, 74
distinct paragraphs), most of which are deliberately blunt and broad.

• UNDRIP uses language that is inconsistent, and often incompatible, with the
language and principles emanating from Canada’s constitutional framework,
including from the 70+ Supreme Court of Canada decisions on section 35,
Constitution Act, 1982.
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Section 4(1) of DRIPA (Cont.)
Example: Lands, Territories, and Resources

• “Indigenous peoples have the right to lands, territories and resources which
they have traditionally owned, occupied or otherwise used or acquired.”
(UNDRIP, Art. 26(1))

• Article 26(1) of UNDRIP does not take into account different interests, legislative
regimes, or protections that apply to lands, territories, and resources.

• “Lands,” “territories,” and “resources” are all terms that are not defined in UNDRIP.
• Lands that are “traditionally owned,” “occupied,” or “otherwise used or acquired” means
almost all lands in Canada.

• This proposition is fundamentally incompatible with existing Canadian law relating to

Aboriginal title, section 35, Constitution Act, 1982 more generally, and the notion of
Canadian sovereignty.
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Section 4(1) of DRIPA (Cont.)
Examples: Principle of FPIC

• “States shall consult and cooperate in good faith with the Indigenous peoples

concerned through their own representative institutions in order to obtain their
free, prior and informed consent before adopting and implementing legislative
or administrative measures that may affect them.” (UNDRIP, Art. 19)

• The use of the phrase “that may affect them,” rather than “that may affect their rights or
interests,” represents a key distinction from the Crown’s duty to consult.

• Principle of FPIC implies a decision-making right to either permit, agree to a modified
version, or to withhold consent to a project or activity. (UN Business Reference Guide on UNDRIP)

• Principle of FPIC goes beyond section 35, Constitution Act, 1982, with, in some
circumstances, an exception to proven Aboriginal title where consent is required.
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Section 4(1) of DRIPA (Cont.)
Example: Principle of FPIC (Cont.)

• “Free, prior and informed consent recognizes Indigenous peoples’ rights, interests

and voices. It means early, deep and meaningful involvement of Indigenous
peoples on matters that affect their peoples, communities and territories.” (BC
government website: declaration.gov.bc.ca)

• Definition above is the BC government’s definition of the principle of FPIC.
• Definition mischaracterizes the principle of FPIC, implying that it is similar to
consultation.

• “Consultation” and “consent” are separate concepts. (UN Business Reference Guide on UNDRIP)
• Consultation: Act of seeking information or advice from someone. (Canadian Oxford Dictionary)
• Consent: Expression of willingness, permission, agreement, compliance.
Dictionary)

(Canadian Oxford
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BILL C-15 (FEDERAL)
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Overview of Bill C-15
• On September 23, 2020, Canada announced its commitment to introduce
federal legislation to implement UNDRIP before the end of 2020.

• “The Government [of Canada] will move forward to introduce legislation to
implement [UNDRIP] before the end of this year.” (Canada Throne Speech – 9/23/2020)

• On December 3, 2020, Canada introduced Bill C-15, An Act respecting the
United Nations Declaration on the Rights of Indigenous Peoples, in the
House of Commons.

• Canada co-developed Bill C-15 after consulting with Indigenous peoples in
Canada.
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Content of Bill C-15
• Section 2(3): Nothing in this Act is to be construed as delaying the application of [UNDRIP]
in Canadian law.

• Section 4(a): The purpose of this Act is to affirm [UNDRIP] as a universal international human
rights instrument with application in Canadian law.

• “Instruments” represent a broad category of documents that include “declarations” and “treaties.”
• Canada cannot enforce compliance with international instruments in areas beyond its jurisdiction (i.e.
cannot encroach on areas of provincial jurisdiction).

• Section 5: The Government of Canada must, in consultation and cooperation with Indigenous
peoples, take all measures necessary to ensure that the laws of Canada are consistent with
[UNDRIP].

• Section 6(1): The Minister must, in consultation and cooperation with Indigenous peoples and

with other federal ministers, prepare and implement an action plan to achieve the objectives
of [UNDRIP].
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Next Steps for Bill C-15
• Bill C-15 will proceed through Canada’s legislative process, during which
time it may be amended.

• Currently, Bill C-15 is at the Second Reading in the House of Commons.

• If Bill C-15 becomes law, it will provide a framework for Canada’s
implementation of UNDRIP.

• There is uncertainty as to how Canada (and British Columbia) can go about
such implementation.

• It is unclear how both jurisdictions’ respective “all measures necessary”
standard can be implemented into law.
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RECONCILIATION
&
CONCLUDING
REMARKS
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Reconciliation & UNDRIP
• It is important to recognize that the efforts to implement UNDRIP in Canada
have been to advance governments’ work on reconciliation.

• “[DRIPA] will form the foundation for the Province’s work on reconciliation,

mandating government to bring provincial laws and policies into harmony with
[UNDRIP].” (BC Throne Speech – 2/12/2019)

• “The Government [of Canada] will walk the shared path of reconciliation with
Indigenous Peoples, and remain focused on implementing the commitments
made in 2019, [including the implementation of UNDRIP into Canadian law.]”

(Canada Throne Speech – 9/23/2020)

• Reconciliation flows from the constitutionally protected rights of Aboriginal
peoples and is inextricably tied to the honour of the Crown.
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Reconciliation & UNDRIP (Cont.)
• Reconciliation is more than platitudes and recognition. If not grounded in
practical actions, the term “reconciliation” is merely rhetoric.

• Article 1(4) of DRIPA: Nothing in this Act is to be construed as delaying the
application of [UNDRIP] to the laws of British Columbia.

• BC Government: [DRIPA] does not itself change the laws of British Columbia.
[…] Upon [DRIPA’s enactment], there will be no immediate effects on laws.
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Reconciliation & UNDRIP (Cont.)
• UNDRIP was designed to be a global benchmark, not a specific legal instrument
to be directly implemented as law.

• There will inevitably be incompatibilities that can only be addressed by a specific,
nuanced, and flexible piece of legislation.

• Internationally, Canada is the leading protector of Indigenous rights.
• Thanks to the efforts of Indigenous leaders, lawyers, and the courts that took a

purposive approach to section 35, Constitution Act, 1982, Canada has the most
sophisticated legal regime in the world for protecting Indigenous rights.

• Although not perfect, Canada is well on its way to lasting reconciliation.
• Any discussion of reconciliation, including in the context of UNDRIP, demands
truthful, thoughtful, and honourable dialogue and action.
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Thomas Isaac, B.A., M.A., LL.B., LL.M.
Thomas Isaac is a nationally recognized authority in the area of Aboriginal Law and serves as the Chair of the Aboriginal Law Group at Cassels. Tom has
extensive cross-Canada experience advising industry, investors, and federal, provincial, territorial, and municipal governments/agencies on matters involving
complex multi-jurisdictional Aboriginal-related disputes. Tom also has extensive experience representing industry and government clients before the
Supreme Court of Canada, Federal Court of Canada, Ontario Court of Appeal, Ontario Divisional Court, BC Court of Appeal, BC Supreme Court, NWT
Supreme Court, Yukon Supreme Court, Yukon Court of Appeal, Manitoba Court of Queen’s Bench, PEI Supreme Court, PEI Court of Appeal, National
Energy Board, Ontario Energy Board, and BC Environmental Appeal Board. In 2018, Tom was honoured as one of Canada’s “Top 25 Most Influential”
lawyers by Canadian Lawyer magazine.
Tom is a former Chief Treaty Negotiator for the Government of British Columbia and a former Assistant Deputy Minister responsible for establishing Nunavut
for the Government of the Northwest Territories. He also served in a senior capacity with the Government of Saskatchewan dealing with Aboriginal issues.
Tom served as the Minister’s Special Representative for the Minister of Indigenous and Northern Affairs regarding a Section 35 Metis Rights and
Reconciliation Framework and a reconciliation approach for the Supreme Court of Canada’s decision in Manitoba Metis Federation v. Canada. His report—A
Matter of National and Constitutional Import: Metis Section 35 Rights and the Manitoba Metis Federation Decision—was released by Canada in July 2016.
Tom also served as the Minister’s Special Representative for the Minister of Indigenous and Northern Affairs and the Premier of the Northwest Territories
regarding the Akaitcho Dene and NWT Metis Nation negotiations in the Northwest Territories. His report—A Path to Reconciliation—was released by both
governments in March 2017.
Tom is presently serving as the Minister’s Special Representative for the Minister of Indigenous and Northern Affairs to conduct exploratory discussions on
the Gottfriedson class action lawsuit against the Government of Canada relating to residential school day students.
Tom has published extensively in Aboriginal law, including 15 books, the most notable being Aboriginal Law, 5th Ed. His published works on Aboriginal law
have been cited with approval by Canadian courts, including the Supreme Court of Canada and the Federal Court of Appeal.
Tom is a member of the law societies of Alberta, British Columbia, New Brunswick, Nunavut, NWT, Ontario, and Saskatchewan.
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